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Abstract

Although armaments touch on essential elements of sovereignty, a Europeanisation of
this field has been occurring since the late 1980s. This process led to the approval of
EU Directives in 1990 regulating respectively arms procurements and arms intra-
Community transfers. This “Defence Package” has attracted scholarly attention
because it contains the first supranational acts in this core state power and represents
a departure from the standard understanding of CSDP as an intergovernmental policy
area. However, academics have only focused on the decision-making process which

led to the approval of these Directives.

This thesis addresses this gap by investigating domestic policy and institutional
changes, as consequences of this Europeanisation process.

Using Europeanisation literature as an analytical lens, and focusing on a top-down
understanding of this process, the thesis operationalises EU Directive 2009/43/EC,
creating an internal arms market as the independent variable, and the national
transposition regulations in three case studies (UK, Italy and Hungary) as the
dependent variables.

In order to assess the direction and intensity of change, the thesis analyses the two
main ideas for regulating arms exports: the “pro-industry” model and the “restrictive
model”. Each model is identified along eight dimensions. The thesis investigates the
direction and intensity of domestic change in each case study and compares them in

order to verify whether there is convergence and if so, around which model.

Providing new insight into the domestic changes to arms transfer legislation, the study
finds that, even in the traditional intergovernmental field of arms transfers and
production, the direction of the Europeanisation process is unbalanced in each
dimension and overall favours a pro-industry model as opposed to an ethically and

politically regulated one.
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Chapter 1. Introduction

1. Aims of the dissertation and research questions

1.1 Aims of the dissertation

The dissertation is focused on the impact of EC Directive 2009/43/EC (which aims at
facilitating the circulation of defence-related products within EU boundaries) on
national laws regarding arms exports.! This Directive is intended to remove obstacles
to the free circulation of defence-related products within the EU market, by reducing
administrative burdens and by simplifying terms and conditions for obtaining arms
export licences. The main changes revolve around two new types of licences, general
licences and global licences, to be used for arms transfers within European borders,
and a new certification system for companies, aimed at establishing trustworthy
relations among European partners and among governments dealing with certified
companies, thus considered “reliable” ones. Though the Directive was meant to
regulate only the intra-European exchanges, its outcomes might have a relevant
impact not only on the restructuring of European industries and on the internal arms
market, but also on arms export control and transparency.

The aim of the dissertation is threefold:

The first aim is to assess the intensity and direction of domestic change in the three
case studies (ltaly, Hungary and the UK) as a consequence of the transposition of
Directive 2009/43/EC. The domestic change is articulated through eight dimensions
which concern transparency and responsibility in the arms export control system, but
also the interrelation between institutions. Empirically, | would like to assess the
presence or absence of the transformative power of European integration.

Normatively, | would like to appraise the legitimacy, transparency and accountability,

1 European Union (2009).Directive 2009/43/EC of the European Parliament and the Council of 6 May
2009 simplifying terms and conditions of transfers of defence-related products within the Community
[2009] O.J. L146/1, called also intra-Community transfer Directive, hereinafter Directive 2009/43 or ICT
Directive or simply Directive.
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responsibility and outcomes of Europeanisation in the arms export control field at the

domestic level.

The second aim is to compare direction and intensity of domestic change in these three

countries, using the same eight dimensions and the same taxonomies.

The third aim is to discover whether MS are converging or not, and around what.
Overall, I would like to identify the direction and trajectory of the Europeanisation
process in the arms transfers control field.

1.2. Contribution of the dissertation and why it matters

With this thesis | want to fill a lack in the academic literature because there are currently
no in-depth studies concerning arms export control regulation at the domestic level and
the Europeanisation process. These legal instruments represent useful tools in the
hands of MS and the EU, besides the use of force, in order to maintain peace, prevent
conflicts and protect human rights, but they are often neglected in the literature. It is
extremely difficult to find any in-depth information on regulation for two of the case

studies in particular, Italy and to an even greater extent, Hungary.

Secondly, | would like to explain how Europeanisation works in practice in this delicate
field, by investigating the variety of transposition and implementation of Directive
2009/43/EC. In this way | will fill a gap in academic literature which is mostly focused

on the Brussels-based process and less on the concrete dynamics of Europeanisation.

Thirdly, | would like to assess the impact not just on the arms export control regimes
but also on the relationships between institutions, transparency and accountability.

Lastly, | would like to offer empirical findings which can reveal the overall direction of
the Europeanisation process in the arms export control field. In fact, although
armaments and their trade touch on essential elements of sovereignty, since the late
1980s a process of Europeanising arms export control and transparency regulation
has developed. However, the direction of this process is unclear and sometimes the
output risks being inefficient or inconsistent with other EU actions and policies in the
field of the Common Security and Defense Policy (CSDP.) Being aware of the
trajectory of EU arms export control policies is the first step in assessing the degree of



coherence and consistency with other EU initiatives in the CSDP and in the Common

Foreign and Security Policy (CFSP).

1.3 Research questions

The thesis revolves around the following fundamental questions:

1) As a consequence of the transposition of EC Directive 2009/43/EC what and how
much has changed domestically in Italy, the UK and Hungary?

2) Do MS converge, and if so, what do they converge around?

3) What is the direction of the Europeanisation process in the arms export control field?
Is the Europeanisation process making the arms export control field more or less
restrictive?

In order to assess the direction and intensity of change, the thesis analyses the two
main ideas for the regulation of arms exports: the “pro-industry” model and the
“restrictive model”. Each model is identified along eight dimensions: (a) balance
between political strategic variables and economic-industrial variables; (b) balance
between legislative and executive power in regulating arms exports; (c) balance
between primary law and secondary law in regulating arms exports; (d) balance
between transparency and opacity in arms transfers data; (e) balance between
national responsibility for the final destination of co-produced goods and mutual
recognition principle/delegation to partner country; (f) balance between centralisation
and checks and balances in authorisation and control procedures; (g) balance between
the role and weight of the state with respect to the role of the companies; and (h)
balance between common standards and fragmentation in arms export control rules.
In order to measure the direction of change more precisely as well as the intensity of
change at the domestic level, | use a scale of intensity, a synoptic scheme which
indicates the direction and degree of change for each of the eight dimensions. Overall
lower values are associated with a pro-industry model of European arms exports
whereas higher values are associated with a restrictive model, where ethical and
political values prevail.

The thesis investigates the direction and intensity of domestic change in each case
study and compares them in order to verify whether there is convergence and if so,

around which model.



My hypothesis is that the Europeanisation process - in the period starting from 2007

until mid-2015 - is unbalanced towards lower values of each dimension, and overall

that MS are converging around a pro-industry model rather than a restrictive model.

Table 1.1 Boundaries of the research

WHAT IS CORE

WHAT IS NOT

Object of the thesis

NATIONAL ARMS EXPORT
CONTROL REGULATIONS IN

perspective

THEORIES (POLITICS)

THREE  CASE  STUDIES
BEFORE AND AFTER THE
TRANSPOSITION OF THE
DIRECTIVE ON INTRA
COMMUNITY TRANSFER
Kind of arms CONVENTIONAL ARMS NON CONVENTIONAL ARMS (NUCLEAR,
CHEMICAL, BIOLOGICAL WEAPONS) AND
DUAL USE MATERIAL, SMALL ARMS FOR CIVIL
USE.
Precise aspect of arms | ARMS TRANSFER | MILITARY EXPENDITURES, DEFENCE
covered by the thesis REGULATION AT THE | ECONOMICS IN PEACE AND WAR, MILITARY
NATIONAL LEVEL PRODUCTION, ARMS PRODUCTION,
CONVERSION, ARMS TRANSFERS AND
EXPORT, ARMY, MILITARY SERVICE AND
FORCES, MILITARY PERSONNEL.
Period covered 2007-2013 1990-2007 AND 2014-2020 (BREXIT,
RISING POPULISM, DE-EUROPEANISATION
AND DISINTEGRATION)
Main disciplinary | EUROPEAN  INTEGRATION | POLITICAL EcCONOMY, ECONOMICS OF

DEFENCE (AND ITS PECULIARITIES WITH
RESPECT TO POLITICAL ECONOMICS),
COMPARATIVE PoLITIcAL Econowmy,
VARIETIES OF CAPITALISM, INTERNATIONAL
RELATIONS.

Theoretical framework

EUROPEANISATON

BIG EUROPEAN INTEGRATION THEORIES
(FUNCTIONALISM, NEO FUNCTIONALISM,
POST FUNCTIONALISM, LIBERAL
INTERGOVERMENTALISM, AND SO ON)

Europeanisation analysed

FROM EU TO MS

Level DOMESTIC LEVEL: | INTERNATIONAL LEVEL, EU LEVEL, ROLE,
DOMESTIC CHANGE AS A | PREFERENCES, BEHAVIOUR AND
CONSEQUENCE OF THE | INTERACTIONS OF EU BODIES AND
DIRECTIVE TRANSPOSITION | INSTITUTION, CFSP, CDSP.

Dimension of | TOP-DOWN (DOWNLOADING) | BOTTOM UP (UPLOADING) FROM MS- AND

OTHER NON-STATE ACTORS- TO THE EU:
THE PROCESS THAT LED TO THE APPROVAL
OF THE ITC DIRECTIVE, THE ROLE AND
WEIGHT OF DIFFERENT ACTORS AND THEIR
INTERACTIONS IS NOT THE CORE OF THE
THESIS.

Methods

CASE STUDY  ANALYSIS
BASED ON THE COMPARISON
OF NATIONAL ARMS EXPORT
CONTROL LAWS  ALONG
EIGHT DIMENSIONS AND TWO
MODELS.

QUANTITATIVE METHODS BASED ON ARMS
EXPORT PRACTICES AND DATA, QUALITATIVE
METHODS BASED ON INTERVIEWS, FOCUS
GROUPS, PROCESS TRACING AND SO ON.




2. The context

“‘Arms control refers to restrictions upon the development, production, stockpiling,
proliferation, transfer and testing and usage of weapons (small arms, conventional
weapons and weapons of mass destruction)”. 2

The period that immediately preceded the Europeanisation process of arms export
control regulation was particularly favourable for arms control. In fact, between the mid-
Eighties and the early Nineties, international arms transfers and military expenditures
started to decrease sharply. These years were characterised by the signing of
disarmament agreements between the East and West, such as the Intermediate-
Range Nuclear forces Treaty signed by Reagan and Gorbachev on 8 December 1987
to eliminate long-range nuclear and conventional missiles. Germany and other
European allies were critically important in encouraging both the United States and the

USSR to discuss and sign the agreement.

This agreement had symbolic value. Whereas during the Cold War strong scepticism
towards arms control instruments had prevailed, this treaty was perceived as the
beginning of a new era of peaceful understanding, and a period of hope for possible
arms control measures to overcome the Cold War and to effectively contribute to peace

and security.

In this favourable atmosphere the General Assembly of the United Nations started to
deal with the important question of transparency as a measure to increase confidence
between the states, and as a means to encourage restraint in arms transfers and
production, with two important resolutions asking states to examine methods to
increase publicity and transparency.® In 1991 a third resolution established the UN
Register of Conventional Arms, according to which governments provided information
and data on their transfers of major conventional weapons.4 Confidence-building

measures were intended as a means to replace the so-called security dilemma, which

2 S. Bauer (2010). “Post-Cold War Control of conventional arms”. In A. Tan (Ed.), The Global Arms
Trade A Handbook London: Routledge, p. 309.

3 UN General Assembly (1988). Bilateral nuclear-arms negotiations (UN General Assembly Resolution
A/RES/43/75 7 December 1988). New York: United Nations; UN General Assembly (1989). General and
complete disarmament: a prohibition of the development, production, stockpiling and use of radiological
weapons (UN General Assembly Resolution A/RES/44/116 15 December 1989). New York: United
Nations.

4 UN General Assembly (1991). Transparency in Armament (UN General Assembly Resolution
A/RES/44/36 December 1991). New York: United Nations.
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explained the arms race from a realist perspective as a consequence of lack of
knowledge and confidence between state actors in an anarchic international system. °
Focusing on conventional arms transfer control, for big arms exporting and producing
states, a debate on introducing a responsible export policy began, which was
consistent with foreign policy and aimed at conflict prevention, human rights defence,
cooperation and development. They also discussed transparency measures and the
opportunity to introduce ways of reporting to the Parliament on arms exports. In Italy
for example, a new law was approved in 1990 which introduced the principle of
responsibility on arms exports and a number of bans to arms exports concerning
human rights, conflict prevention, development and cooperation, and required sending
a mandatory detailed report to Parliament. Data revealed that after this law entered
into force, Italian arms exports to countries in conflicts decreased from 43% to 19% of
total Italian exports; arms exports to countries whose governments were responsible
for gross violation of human rights decreased from 49% to 7% and to developing
countries from 90% to 23%.6

This nourished faith and hope that national, regional and international arms legislation
could be really effective and could become tools at the disposal of states to tackle
threats to peace and international security, to promote human rights, and together with
diplomacy, aid development and conflict prevention.

The Europeanisation process of arms export control regulation started in this
favourable period. The event that triggered the debate was the data on the list of
European companies that had supplied Saddam Hussein’s Iraq regime, the very same
European countries that had taken part in military action in 1990 against Iraq in
operation “Desert Storm”. The inconsistency of arms export policies of several EU
countries with their foreign policy emerged clearly. As a consequence, a political
debate started aimed at improving arms export control and introducing ethical criteria
to arms export control regulation at the national and European levels.

5 L. Bozzo (1991). Exporting conflicts: international transfers of conventional arms. Florence: F Cultura
nuova; Bauer (2010), p. 309.

6 Data and analysis of the Italian Observatory on Arms Trade on the basis of various reports over time
produced by the Italian Parliament: Italian Parliament (n.d.). Report on the operations authorized and
carried out for checks on the export, import and transit of war material, Parliamentary Acts, Doc. CVIII,
Rome: Chamber of Deputies and Senate of the Republic; US ACDA (United States Arms Control and
Disarmament Agency) (n.d.). World military expenditures and arms transfers. Washington, DC: US
Government Printing Office; and the Oscar Report n. 15 (1998) May-June, Trento: Publistampa, p. 8.
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3. Brief overview of the Europeanisation process

3.1 Article 346 of the Treaty on the Functioning of the European Union and

national regulation

It is known that Article 223 of the Treaty of Rome (then Article 296 of the Treaty of the
European Union and now Article 346 of the Treaty on the Functioning of the European
Union) exempted defence matters from any common regulatory regime. As a
consequence, the MS of the European Union were free to maintain national legislation
on matters of control and transparency in arms exports. National legislation is strongly
influenced by different perceptions on issues that lie at the heart of the nation state,
national security and national interest, as well as by national commitment to principles
of international law (protection of human rights, peace and development); it is also
influenced by economic factors, such as the weight of the national arms industry within
the national economy and its influence on national exports policies and by the weight
of different state and non-governmental actors (non-governmental organisations for
peace and disarmament and of course companies). As a result, national laws on arms
trade varied strongly across countries. Profound differences existed between a more
restrictive legislation, adopted, for instance, by Italy, Germany and Sweden, and a
more flexible one, adopted, for instance, by the United Kingdom. Differences involved
three main aspects of national regulation: principles and bans, transparency and

controls.

3.2 Europeanisation processes

Despite the wording of Article 223 of the Treaty of Rome, since the early Nineties the
Europeanisation process has followed two main channels: a political/ethical pathway

and an economic/industrial one.

The political channel originated after the Second Gulf War from the debate on
harmonising European arms exports policies: the publication of those European
companies that exported arms to Saddam Hussein’s regime revealed, to political
leaders and public opinion, the incoherence between arms exports policies and the

foreign policy of several EU governments. As a consequence, a political harmonisation



process started within the context of the EU Council. The main outcome of this process
was the Code of Conduct on European arms exports (1998), which became Council
Common Position 2008/944/CFSP (8 December 2008) defining the common and
legally binding rules governing the control of exports of military technology and
equipment. The Code was part of the Common Foreign and Security Policy (CFSP)
and was negotiated by a traditional intergovernmental approach. The principle of
unanimity and the limits of Article 346 led inevitably to vagueness and compromise

based on the lowest common denominator.’

The second economic-industrial channel originated as a consequence of the
progressive integration of European defence companies. In order to find ways to tackle
the decrease in arms demand after the end of the Cold War, defence companies began
a transnational merger process both at the European and international levels and
asked the political authorities to adapt their regulatory frameworks to this changing
interdependent context. This process of integrating key arms industries found its first
natural institutional partner in the EU Commission. In this case, the main outcome was
the so-called Defence Package and in particular EU Directive 2009/43/EC of the
European Parliament and of the Council of May 6™ 2009, which simplified terms and
conditions for the transfer of defence-related products within the Community, and
which is the core of this research project.

The political channel has been hampered by differing MS positions, and the output was
first judged too weak and soft and then too generic in its formulation, leaving MS a
wide margin of choice in maintaining their arms export policies. The economic industrial
channel was deemed more effective, as a real powerful driving force, able to
circumvent traditional intergovernmental opposition and stalemates and to reach
effective and concrete results in forms of binding EU acts (albeit in the form of a
Directive). The thesis focuses on the output of this second channel, and in particular
on the impact of Directive 2009/43/EC on three national case studies.

7 B. Schmitt, (2001). “A Common European Export Policy for Defence and Dual Use Items?”. EUIIS
Occasional Paper (25), Paris: European Union Institute for Security Studies (EUISS).13. Available
online at http://www.iss-eu.org/occasion/occ25.pdf (last accessed 19 December 2018).
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4. Directive 2009/43/EC on intra-Community transfers: how did it come about?

As previously explained, the Directive 2009/43/EC that this thesis is going to analyse
is not the result of a traditional intergovernmental process, but of a process
characterised by the participation of different non-state actors. Firstly, societal actors,
in this case defence companies which asked for further integration and harmonisation
and non-governmental organisations working for peace and disarmament. There is a
natural contraposition between these two groups of non-state actors, because NGOs
aspire to restrictive arms export policies, with some representatives who strive for
complete disarmament. On the contrary, representatives of defence companies aim
primarily to increase company profits, thus expanding exports, enlarging third markets
and/or increasing internal procurement and military expenditures. With this in mind, in
the introductory part of each case study | briefly explain the context and role of these
two fundamental societal actors beyond the position of the governments and

bureaucracies.

There are also other actors involved in the armaments field, such as trade unions.
However they are not directly involved in arms exports regulation which is addressed
in the dissertation. Rather, they are active in arms production and reconversion issues.
For example, they didn’t undertake any action on arms trade in the UK, but campaigned
to keep factories open when closure was threatened. An example is the BAE Systems
factory in East Yorkshire, which was threatened with the cut of 1300 positions and
closure.® Similarly in Italy, albeit participating in the Italian Network of Disarmament,
trade unions are involved mainly in production, restructuring and conversion issues.
However in Italy there are few cases of trade union representatives having collaborated
with NGOs, or having investigated illegal arms trade, such as the case of Elio Pagani,
an employee of Aermacchi, who denounced exports to South Africa during the
apartheid regime and thus stimulated the campaign to approve Italian Law n. 185/90.
(See Chapter 4, Section 2). Lastly, in Hungary worker participation in trade unions is

low and there is no trace of their involvement in the arms trade.

8 P. Mistry (2012). “End of an era for BAE aircraft manufacturing in Brough”, BBC News, East Yorkshire,
1 March 2012, available at https://www.bbc.co.uk/news/uk-england-humber-17217413 (last accessed
15 January 2020).


https://www.bbc.co.uk/news/uk-england-humber-17217413

4.1 The role of defence firms

The collapse of the Soviet Union, the end of a bi-polar system, and the signing of the
first disarmament agreements led to a drastic reduction in world military expenditure.
This had a profound impact on the state of the Western arms industry, resulting in a
significant reduction in sales and employment, followed by a process of rationalisation.
The fall in global demand for armaments resulted in increased competition between
exporters. At the same time rapidly increasing economies of scale in the production of
armaments, made possible through the use of new technologies, drew attention to the

inefficiency of the national armaments markets in Europe. °

Despite national variations the response of the European arms industries to the

changed security environment can be summarised in three main trends:

- concentration on key business areas and acquisition of other companies by
those companies that wanted to remain active in the armaments market;

- internationalisation of companies through equity participation, collaborative
programmes, joint ventures, consortia or mergers at the inter-European or
international level,

- privatisation of state controlled arms industries.

These processes and developments in military technology completely reshaped the
Western system of arms production. In the 1990s this process grew more intensive
particularly on a European level, resulting in the establishment of numerous
collaborative armaments programmes. The figure below exemplifies the quick process
of integration and concentration that started in the late Eighties and led to the 2008
consolidation immediately prior to the approval of Directive 43/2009 of four dominant
defence companies in the EU: BAE Systems and EADS (now Airbus), Finmeccanica
(now Leonardo) and Thales. After the 2000s however this consolidation trend slowed,
and firms adjusted to the acquisitions of the late 1990s. An attempted merger between
EADS and BAE Systems failed in 2012 due to Germany's opposition. Thus the same
big four dominated in 2007 immediately prior to approval of the ICT Directive and now
in 2020.

9 B. Schmitt (2003). “The European Union and Armaments. Getting the bigger ban for the Euro”. EUISS
Chaillot Paper (63). Paris: European Union Institute for Security Studies (EUISS). Available online at:
https://www.peacepalacelibrary.nl/ebooks/files/chai63e.pdfo (last accessed 19 December 2018).
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Figure 1.1 The process of concentration of the European defence industry
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As a consequence of this integration and the growing number of coproductions, EU
firms worked together and started to push their demand for a harmonisation of MS
regulations on arms export control and transparency. In fact, according to the defence
companies, different arms transfers control regulations and different operational
requirements among MS hampered cooperation considered essential for the survival
of the EU defence base. Thus, they asked to establish a European defence market of
sufficient size that would harmonise acquisition procedures and operational

requirements.

Defence companies enjoyed the role of first mover in this process. They were able to
analyse the situation (promoting and carrying out studies on the European defence
industry), quickly organise transnationally, speak with one voice, and place their
demands in a wider political and economics narrative. These tasks were facilitated by
the ability that the strongest defence companies had already developed at the national

level in networking and lobbying.

In fact, in the Eighties there were already three associations of defence companies,
revolving mainly around the aerospace sector, which is the most integrated sector:

AECMA (European Association of Aerospace Industries), EDIG (European Defence
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Industries Group) and EUROSPACE, the Association of the European Space
Industry.10 In 2004 these associations merged as ASD, the Aerospace and Defence
Industries Association of Europe, with the purpose of enhancing the competitive
development of the Defence Industrial Technological base.! Secondly, they carried
out studies and analysis of the economic and political situation for the European

defence industry.

Lastly, they were able to speak with one voice at a time when MS were divided. In fact
in 1994 and 1995 EDIG published two different reports which clarified the interests and
objectives of defence companies with a focus on the simplification of intra-Community

transfer and common defence procurement??.

EDIG proposed the reduction or even elimination of national controls and authorisation
procedures with regard to the exchange of parts and components between industries
participating in collaborative programmes, and in favour of harmonising national arms
export regulations. “The free exchange of parts and components in the framework of
collaborative programmes is hindered by the existence of diverse national legislations
with complex authorization and control systems. This has the effect of slowing down
the production process and has a negative effect on the competitiveness of the
European industries.” 13 For this purpose, the demand was for a clear distinction
between intra and extra European trade. With regard to the first, EDIG asked for an

inter-state agreement on the removal of all restrictions.

Secondly, for exports to third countries they demanded a common European arms
export regulation. Considering the difficulties and time necessary to reach this
ambitious aim, companies pragmatically asked that in the meantime MS adopt the
principle of delegation to the partner country in case of export outside the European
boundaries, extending the mutual recognition principle (with some corrections) to the

arms transfers field as well.

10 The European Defence Industries Group, EDIG for short, set up in Brussels in 1990 as an
International Association under Belgian Law, draws its membership from all the national defence
industry associations of the Western European Armaments Group nations.

11 Unisys (2005). Intra-Community transfers of Defence Products. Final report of the study “Assessment
of Community initiatives related to intra-community transfers of defence products” carried out by Unisys
for the European Commission

12 European Defence Industries Group (EDIG) (1995). The European defence industry: an agenda item
for the 1996 InterGovernmental Conference (Memorandum, 30 May 1995). Brussels: EDIG, p. 11; EDIG
(1994). EDIG policy paper on conventional defence equipment export (Reference EPP/94/07, 13 Jan.
1994). Brussels: EDIG, p. 1.

13 EDIG (1995), p. 11.
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Thirdly, abandoning the liberal perspective they had adopted for arms transfers, the
companies asked the EU to increase military expenditures and investments in research
and development in military fields, in order to close the gap with the United States and
to gain sufficient economies of scale able to guarantee independent European
production. Lastly, they asked for government support to export defence equipment
that could take a variety of forms: political, military and financial. At the
intergovernmental level they proposed creating a European Export Support Office
tasked to support European arms exports towards third markets. However, despite
their lobbying power, the reality was that there have always been clear differences
between the interests of the most integrated and strongest firms and small, often still
nationally based, suppliers.'*

Since the early proposal of Defence Companies in 1995 which put forth some of the
core themes of the EU Commission and main features of Directive 2009/43/EC,
defence companies and especially the big four have been involved intensively in EU
Commission activities and studies, such as: the 2002 European Advisory Group on
Aerospace, participation in the 2004 Group of Personalities on Security Research, and
the most recent Group of Personalities, established in 2015, to advise the Commission
on establishing a Preparatory Action on Common Security and Defence Policy
(CSDP)-related research.!® Similarly many defence company representatives have
been invited to the European Defence Agency annual conference, totalling 230
representatives of European Defence companies in 2019.%¢ Overall, the four biggest
defence companies have been actively involved in EU institutional initiatives towards

creating a CSDP.

14 J. Mawdsley (2008a).”European union armaments policy: options for small states?”, European
security, 17(2-3): 367-385.

15 In 2015, the European Commission invited key personalities from European industry, government,
the European Parliament and academia to advise it on establishing a Preparatory Action on Common
Security and Defence Policy (CSDP)-related research. The primary mission of this Group of
Personalities was to help establish recommendations for a long-term vision for EU-funded CSDP-related
research which can boost European defence cooperation. The group published its final report in March
2016 explicitly endorsing the establishment of a Pilot Project and Preparatory Action on military research
(currently running with a €90 million budget until 2020) and setting out proposals on "the next steps" -
likely to be a multi-billion euro European Defence Research Programme to run, initially, between 2021
and 2027. A. D. James (2018). “Policy Entrepreneurship and Agenda Setting: Comparing and
Contrasting the Origins of the European Research Programmes for Security and Defense”, in N.
Karampekios, |I. Oikonomou, E. Carayannis, (Eds.). The Emergence of EU Defense Research Policy:
from innovation to Militarization, Berlin: Springer. pp. 15-43.

16 EDA website, Information on the annual conference, available online at https://eda-
acl9.b2match.io/page-611 (last accessed 14 October 2019).
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4.2 The role of non-governmental organisations

Peace organisations and NGOs (non-governmental organisations) on arms control and
transparency can be subdivided into two main groups: the first aims to stop arms trade
and arms production completely (European Network Against Arms Trade); the second
aims to regulate arms trade, and focuses especially on human rights, conflict
prevention and promoting development (Bruxelles Group, lansa, Controlarms). There
are about thirty NGOs in Europe specialising in the complex theme of arms control, but
there are also hundreds of other organisations dealing with similar subjects, such as
the peaceful settlement of disputes, civilian defence, human rights, developments and
so on (Amnesty International, Basic, Oxfam).

These organisations started to collaborate at the European level during the 1990s,
playing an important role in promoting and approving the Code of Conduct on Arms
exports in 1992 and 1998. The Code of Conduct empowered the newly formed NGO
networks and organizations which used it as a focal point for their activities. In
particular, by identifying the worrying gaps between common aspirations (as
expressed in the preamble of the Code) and the sobering reality, NGOs increased their

leverage on states.

The main institutional interlocutor at the European level is the Parliament, but there are
also links developed with the Council, and informal annual meetings of a specific
Committee dealing with conventional arms (Council Working Party on Conventional
Arms Exports). Networks with the Commission have not been developed yet, except
sporadically. This is also due to the fact that European arms exports is still under the
CFSP framework and the Commission has only recently started to legislate the internal
arms market (with the exceptions that will be explained in detail in the second part of
this section). As a consequence NGOs did not benefit from consistent funds from the
Commission, as opposed to what happened, for example, to environmental
associations!’. This has contributed to further widening the gap of resources between
the two main groups of private, non-state actors, associations and companies (and the

gap between representation of general and particular interests at the European level).

17 M. A. Pollack (1997). “Representing diffuse interests in EC policy-making”. Journal of European
Public Policy, 4(4): 572-590.
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4.3 The role of the European Court of Justice

Article 346 of the Treaty on the Functioning of the European Union removes arms

exports policy from common European regulation. In particular it envisages that:
1. The provisions of this Treaty shall not preclude the application of the following rules:

(&) No MS shall be obliged to supply information the disclosure of which it considers
contrary to the essential interests of its security;

(b) Any MS may take such measures as it considers necessary for the protection of
the essential interests of its security which are connected with the production of or
trade in arms, munitions and war material; such measures shall not, however,
adversely affect the conditions of competition in the common market regarding

products which are not intended for specifically military purposes.

This article has never been amended. For a long time it has been interpreted widely
by MS as excluding the defence sector from the whole EU law. However, the European
Court of Justice with thirteen decisions has offered a new interpretation of Article 346,

expanding the EU law domain .18

In a nutshell the guidelines which emerged from the decisions of the European Court

of justice can be summarised as follows:

Article 346 (formerly 223 of the Treaty of Rome and then 296 of the Treaty of the
European Union) is no longer an automatic exclusion from the EU law. On the contrary
“it is just one of the Treaty-based derogations which deal with exceptional and clearly

defined cases which must be interpreted strictly.” 1°

Article 346 can be invoked by MS only if their essential security interests are at stake.

The European Court of Justice (ECJ) has specified: “It is for MS to prove that the

18 European Court of Justice (1999). Judgment of the Court (Sixth Chamber) of 16 September 1999
(Commission of the European Communities v Kingdom of Spain, Case C-414/97). Luxembourg: ECJ,
p. 417. This interpretation was reiterated in Commission, Interpretative Communication on the
Application of Article 296 of the Treaty in the field of defence procurement COM(2006)779 final. This
position has been confirmed and further refined in subsequent judgments, including for example: the
Agusta judgments. See European Court of Justice (2008b). Judgment of the Court (Grand Chamber) of
8 April 2008 (Commission of the European Communities v Italian Republic. Case C-337/05 p. 203); and
European Court of Justice (2008a). Judgment of the Court (Second Chamber) of 2 October 2008
(Commission of the European Communities v Italian Republic. Case C-157/06). Luxembourg: ECJ,
p.530.

19 V. Randazzo, (2014), “Article 346 and the qualified application of EU law to defence”. EUISS Brief
No. 42: 2.Available online at: http://www.iss.europa.eu/uploads/media/Brief 22 Article_346.pdf (last
accessed 1 April 2019).
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measures they take are necessary in order to protect their essential security interests,
and that such an objective cannot be achieved through less restrictive means. In doing
so, MS have first to identify the ‘essential security interests’ they intend to protect.
Hence, MS must make a credible case that the interest at stake is a security (not an
economic) one, and that it can be defined as essential.”?® On this issue, MS do, in fact,
enjoy a margin of discretion: neither the Commission, nor the Court of Justice, nor
national courts would second-guess the MS choices in identifying their security

interests or in qualifying them as essential.

Secondly, Article 346 can be invoked only where specific conditions are fulfilled: the
first concerns the material scope, i.e. what type of product is covered; the second is
about the necessity and proportionality of the MS’s specific measure for the protection

of its essential security interests.

This evolving interpretation of the Court has dramatically enlarged the field of
application of the European law, moving from a whole exception, to the exemption from
European law, only when the essential interests of state security are at stake. In this
trajectory the Court has been influenced by the Commission. According to Koutrakos:
“In this vein it is worth pointing out that the Communication on the application of Article
346 TFEU also features in the subsequent judgements of the court. There emerges,
therefore a direct interaction between these institutions based on a shared
understanding of this wholly exceptional provision. While the Commission’s initiative
does not bind the Court, it signalled a shift in its enforcement approach which enabled
the latter to respond and apply in the manner examined in the previous sections.” 2
According to the European Commission “the internal market principles will finally apply
in sectors which have been ftraditionally excluded from community law.”?? These
interpretations have been the basis to change perspective from analysing the intra-
Community transfers as a foreign policy issue to an internal market perspective,
starting to consider, in principle, defence goods like other civil goods. This was the

legal terrain from which the Directive originated.

20 Ibidem, p. 3.

21 P. Koutrakos (2013). The EU Common Security and Defence Policy. Oxford: Oxford University Press,
p. 269.

22 European Commission (2009), Press release, 25 August 2009. Available online at
http://europa.eu/rapid/press-release_IP-09-1250 en.htm?locale=en (last accessed 20 October 2018).
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Figure 1.2 The expansion of the domain of the EU law in the armaments field as a
consequence of ECJ decisions.
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4.4 The role of the European Commission

Despite the limits of Article 346, the role of the Commission in the field of arms
production restructuring and indirectly of arms transfers, at least within EU boundaries,
has been patrticularly active and dynamic. Starting in the Nineties, this institution has
been able to create the terrain in order to legislate even in areas that were traditional
domains of the nation state, both indirectly, by stimulating for example the judicial
interpretation of the ECJ of the primary law, and directly by creating secondary

legislation in this field.

The Commission has used all the instruments at its disposal ranging from
communications, infringements procedures, preparatory actions, impact assessment
procedures, creating groups of politicians, academics, think tankers and CEOs from
defence industries, called “Group of Personalities on defence research” who are able
to make recommendations for the defence field, reframing the issue, activating the
ECJ, and using its agenda-setting power. The following are the most important
documents concerning intra-Community transfers which led in the end to the approval

of the ICT Directive which is at the core of the analysis.

The activism of the Commission in the defence and military sector starts with two
Communications in 1996 and 1997 and an action plan “with the aim to facilitate the

development of cooperation in the defence industry sector”.?3

23 European Commission (1996). Communication from the Commission. The Challenges facing the
European Defence-related Industry, a Contribution for Action at European level (COM (96)10, final),
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The Communication of 1996 had already put on the table all the key themes which
would be articulated in the following years: the necessity of a restrictive interpretation
of Article 223 of the Treaty of Rome for intra-Community transfers, the need to reduce
internal barriers for transfers of defence material within EU boundaries and to export
the aspiration for a unique regulation, and if this was not possible, to introduce other
forms of mutual recognition. There is also reference to the progressive overlapping
between civil and military research as a requisite for opening funds for research firstly
in the dual-use and then military sectors.?*

All these proposals are preceded by a description of the dramatic situation which the
defence industry experienced after the collapse of bipolarism, their reaction based on
integration and internationalisation and the necessity to eliminate those national
barriers that hamper intra-Community transfers.

On December 4, 1997 the Commission published a Communication entitled
Implementing European Union Strategy on Defence-Related Industries that defined,
for the first time, a real strategy for intervention in the military sector.?® This
Communication is considered the first “comprehensive approach to the restructuring
and consolidation of the defence industries of the MS, based on an assessment of the
economic problems and challenges facing their fragmented state in an increasingly

globalised market.” 26

The Communication set up an action plan that identifies the final objectives of the

efforts of the EU in the area:

- strengthen the competitiveness of the European defence industry;

- preserve the Defence Technological and Industrial Base;

- favour the integration of European Defence Technological and Industrial Base
in the general economy to avoid duplication of efforts between the civil and the military
areas;

- create the necessary preconditions for a European Security and Defence

Identity.

Brussels Commission of the European Communities; European Commission (1997). Communication
from the Commission to the Council and the European Parliament, the economic and Social Committee
and the Committee of the Regions. Implementing European Union strategy on defence-related
industries (COM (97)583, final). Brussels: Commission of the European Communities.

24 European Commission (1996), ibidem.

25 European Commission (1997). Implementing European Union Strategy on Defence Related
Industries (91 COM (97) 583 final, adopted on 12/11/1997). Brussels: European Commission.

26 See Koutrakos (2013) and European Commission (1996).

18



The document also dealt with public procurement standardisation and technical
harmonisation, competition policy, structural funds, export policies, and import duties
on military equipment.

The second important step is represented by the Communication of 2003 “Towards an
EU Defence Equipment Policy” in which the Commission reiterated the need for a
coherent cross-pillar approach to the legal regulation of defence industries with special
emphasis on standardisation, intra-Community transfers, competition, procurement,
exports of dual use goods, and funds for security research.?” More importantly the
Commission envisaged the possibility of a legal initiative in this field and planned an
impact assessment to evaluate the reliability of this kind of initiative.?®

In particular, regarding intra-Community transfers, the Commission stated that “a
simplified licence system could help to reduce the heavy administrative procedures,
which impede the circulation of components of defence equipment between EU
countries.”2° The Commission proposed launching an impact assessment study and
starting to elaborate the appropriate legal instruments.

In 2003 a Green Paper on defence procurement and future initiatives was published.
Despite focusing primarily on procurement, it represents an important turning point
because for the first time it was worked on by the DG (Directorate General) Internal
Market and Financial Services instead of as previously by the DG External Relations.3°
The reframing of the issue is extremely important because arms transfers (within the
EU) became an internal market issue, and as a consequence, subject to the rule of the
internal market, albeit of course with the exception of Article 346. This passage has
been favoured by ECJ decisions reducing the field of application of Article 346. This
enables EU law to intervene in harmonising relevant national laws for the

establishment and functioning of the internal market.3! Defence goods are assimilated

27 European Commission (2003). Communication from the Commission to the Council, the European
Parliament, the European Economic and Social Committee and the Committee of the Regions.
European Defence-Industrial and market issues. Towards an EU Defence Equipment Policy (COM
(2003)113, final). Brussels: European Commission.

28 Ibidem.

29 Ibidem, p.3.

30 European Commission (2004). Green Paper. Defence Procurement (COM (2004)608, final).
Brussels: European Commission; European Commission (2005). Communication from the Commission
to the European Parliament to the Council and the European Parliament on the results of the
consultation launched by the Green Paper on Defence Procurement and on the future of Commission
initiatives (COM (2005)626, final). Brussels: European Commission; J. Strikwerda (2017). “Sovereignty
at stake? The European Commission's proposal for a Defence and Security Procurement Directive”.
European Security, 26(1): 19-36.

31 M. Trybus, & L. R. Butler, (2017). “The internal market and national security: Transposition, impact
and reform of the EU Directive on Intra-Community transfers of Defence Products”. Common Market
Law Review, 54(2):408.
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to all other civil goods. And MS are legally and normatively linked to the internal market
rules, despite the relevant exceptions envisaged in Article 346.

In 2005 the EU Commission promoted a study aimed at analysing the nature of legal
and administrative obstacles to intra-Community transfers of military equipment and to
delineate possible measures to facilitate such transfers with a view to increasing the
efficiency of the internal market. This study was carried out by Unisys.3? In the same
year, after the Commission promoted a online consultation with stakeholders
concerning the EU Directive, companies and non-governmental organisations
uploaded their observations on the possibility of introducing general and global

licences.33

In December 2006, the Commission adopted the Interpretative Communication on the
application of Article 296 [then 346 TFEU] of the Treaty in the field of defence
procurement. Its objective is to prevent possible misinterpretation and misuse of Article
296 in the field of defence procurement, and give contract-awarding authorities some
guidance for their assessment whether the use of the exemption is justified. The thrust
of the Commission's initiative is that both the field and the conditions of application of
Article 296 must be interpreted in a restrictive way. 34 Despite the fact that the
communication was not legally binding, the Commission explained that it has the
power to assess whether the conditions for applying Article 296 are fulfilled and

consequently if it may bring infringement actions against non-compliant MS.
Its main features can be summarized as follows:

1. The scope of the exception is sufficiently wide to cover not only the goods on
the military list, but also services and works directly related to the list of goods.
However it does not cover dual use goods.

2. Regarding the conditions of application, if it is the prerogative of the MS to define
its essential security interest, this interest cannot be of an economic or industrial
nature.

3. Regarding the role of the Commission, it is not for the Commission to assess

the essential security interests of MS, nor which military equipment they procure

32 Unisys (2005). Intra-Community transfers of Defence Products. Final report of the study “Assessment
of Community initiatives related to intra-community transfers of defence products” carried out by Unisys
for the European Commission.

33 S. Depauw (2008), “The European Defence Package: Towards a liberalization and harmonization of
the European defence market”, Background Note, Brussels: Flemish Peace Institute, 7 April 2008.

34 Koutrakos (2013).
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to protect those interests. However, as guardian of the Treaty, the Commission
may verify whether the conditions for exempting procurement contracts on the
basis of Article [346 TFEU] are fulfilled.

4. Concerning the burden of evidence, when the Commission investigates a
defence procurement case, it is for the MS concerned to furnish evidence that
its essential interests are at stake.®®

In conclusion, according to Koutrakos, “In this vein, it is worth pointing out that the
Communication on the application of Article 346 TFEU also features in the subsequent
judgments of the Court. There emerges, therefore, a direct interaction between these
institutions based on a shared understanding of this wholly exceptional provision.
While the Commission's initiative does not bind the Court, it signalled a shift in its
enforcement approach[..]”.3¢ Furthermore, after the reframing of armament issue within
the DG Internal Market, this communication represents another important step in
binding MS towards both the legal and unwritten rules of the internal market. The
Commission warned MS that, as guardian of the Treaty, it may verify whether the
conditions for exempting procurement contracts are fulfilled, and thus it can stimulate
integration by law, albeit with some relevant limits, also in the field of procurement and

intra-Community transfers.

On 5 December 2007, the European Commission submitted the so-called “Defence
Package”, setting out a set of proposals aimed at strengthening the competitiveness
of the defence industry, including a Communication “A strategy for a stronger and more
competitive European defence industry” and two Directive proposals. 3’ The first
Directive deals with defence procurement. The second one relates to simplifying terms
and conditions of transfers of defence-related products within the Community.®® Thus
in a single package deal the Commission includes both defence procurement and an
intra-Community transfer directives proposal (which had created suspicion from MS
and from some companies). The defence package represents the most important

35 Ibidem.

36 Ibidem, p. 93.

37 European Commission (2007a). Accompanying document to the Proposal for a Directive of the
European Parliament and of the Council on simplifying terms and conditions of transfers of defence-
related products within the Community (hereinafter “Impact Assessment”’, SEC(2007)1593). Brussels:
European Commission.

38 European Commission (2007b). Proposal for a Directive on simplifying terms and conditions of
transfers of defence-related products within the Community (COM(2007)765 final). Brussels: European
Commission.
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output of the Commission in the armaments field. It aims to improve the functioning of

the European defence market.

5. The Directive’s aims, boundaries and content

5.1 Aims and boundaries of the Directive: a change in perspective

Directive 2009/43/EC of the European Parliament and of the Council simplifying terms
and conditions of transfers of defence-related products within the Community was
adopted on 6 May 2009.%° The deadlines for MS were 30 June 2011 to adopt the laws,
regulations and administrative provisions necessary to comply with the Directive, and
30 June 2012 to enter these provisions into force. Considering the high degree of misfit
between the spirit and letter of the Directive, and some prescriptive MS regulations
based on individual licences and ex ante controls, the transposition period was quite
long for some MS, but at the end of the second deadline all MS had adopted and
entered the Directive into force. In this section the Directive is outlined briefly as the

focus in the thesis is on its transposition at the domestic level. 4°

39 European Union (2009). Directive 2009/43/EC of the European Parliament and of the Council of 6
May 2009 simplifying terms and conditions of transfers of defence-related products within the
Community [2009] O.J. L146/1.

40 For an exhaustive legal analysis of the ICT Directive and the legal context of EU Common Security
and Defence Policy, see Trybus & Butler (2017): 403-441 and Koutrakos (2013). For analysis of the
legal text and political debate around the ICT Directive see F. Liberti, S. Matelly & J.P. Maulny, (2010).
Pratigues communautaires internes de contrdle des exportations et des transferts intracommunautaires
de produits de defense. Paris: Institut de relations internationales et stratégiques, available at
https://www.defense.gouv.fr/content/download/104465/1019134/EPS2009_pratiques_communautaire

s.pdf (last accessed 14 January 2020); H. Masson, L. Marta, P. Leger & M. Lundmark (2010). “The
Transfer Directive: Perceptions in European Countries and Recommendations”. Fondation pour la
Recherche  Stratégique Recherches & Documents, No. 4. Available online at:
https://www.files.ethz.ch/isn/119430/ RD_201004.pdf (last accessed 18 October 2018); L. Mampaey
and M. Tudosia (2008). “Le Paquet défense de la Commission Européenne. Un pas risqué vers le
marché européen de 'armement», Note D’Analyse du GRIP, 25 June 2008. For impact assessments
and studies on the implementation of the Directive, see the following: L. Mampaey, V. Moreau, Y. Quéau
and J. Seniora (2014). Study on the Implementation of Directive 2009/43/EC on Transfers of Defence-
Related Products Brussels: Groupe de Recherche et d’'information sur la paixet la securite. Available
online at: http://www.grip. org/en/node/1421 (last accessed: 10 May 2016); H. Masson, K. Martin, Y.
Quéau & J. Seniora, (2015). The Impact of the ‘Defence Package’ Directives on European Defence.
Study for the European Parliament (Brussels: European Parliament). Available online at:
http://www.europarl.europa.eu/RegData/etudes/STUD/2015/549044/EXPO_STU(2015)549044 EN.pd
f (last accessed 18 October 2018); European Commission, Evaluation of Directive 2009/43/EC on the
Transfers of defence-related products within the Community Final Report (prepared by Technopolis)
June 2016. P. Sartori, A.Marrone and P. Sartori, A. Marrone & M. Nones (2018). “Looking Through the
Fog of Brexit: Scenarios and Implications for the European Defence Industry”. Documenti 1Al (18): 2-76.
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The purpose of the Directive is to reduce the administrative burden in intra-Community
transfers of defence material. According to Article 1.1 the aim of the Directive is to
simplify the rules and procedures of intra-Community transfers.

In principle, with this Directive defence goods are considered like other goods and “the
rule on intra-Union transfers and on public procurement are adopted on the basis of
the Union’s market internal power”.4! The ICT was adopted under Article 114 TFEU
which enables EU legislation to harmonise relevant national laws for the establishment
and functioning of the Internal Market.*?

This point of departure reflects an important change in perspective, a reframing of the
issue with a new approach to the armaments field. The starting point is no longer
represented by foreign and security policy approaches but by an EU internal market
approach. The DG of reference is Internal Market, Industry, Entrepreneurship and
SMEs. This new perspective is a way to circumvent MS opposition towards a
supranational intervention in a core state power like armaments. This procedure
presents analogies with the dynamics of penetration by law which has characterised
other fields such as telecommunications or the health care sector.*® This change in
approach is also important because it implies a change in the consequential order
between political and economic variables. It exchanges principles, with exception. Now
the principle is the free movement of defence goods (with a series of limits), and all
political and constitutional principles and bans regulating arms export become the

exception.

This leads to the first limit of the Directive, which regulates only intra-Community
transfers and not exports to third countries. According to Article 1.2, the Directive does
not affect the discretion of MS as regards policy on the export of defence-related
products. Arms exports to non-European countries shall be considered an
intergovernmental issue which falls under Chapter 5 of the TFEU, in the framework of
a Common Foreign and Security Policy: “While the rule on intra-union transfers and on
public procurement are adopted on the basis of the Union’s market internal power, the
rules on exports of armaments are set out in a measure adopted within the Common

Foreign and Security Policy framework.”44

41 Koutrakos (2013), p.223.

42 Trybus and Butler (2017): 403-441.

43J. H. H. Weiler. (1991). “The Transformation of Europe”. The Yale Law Journal, Vol. 100, No. 8,
Symposium: International Law, (June): 2403-2483.

44 Koutrakos (2013), p. 234.
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In compliance with this limit, the Directive introduces the fundamental distinction
between transfers and exports. “Assuming that the risks of exporting defence-related
goods within the European Union is low or simply non-existent, the newly established
regulatory framework seeks to reduce the administrative burdens for defence firms and
national authorities arising from the lack of coordination between the export control
regimes of MS.”4®

Secondly, even within the EU boundaries the Directive has two further important
exceptions concerning intra-Community transfers, which are linked to the sensitivity of
the defence goods and that makes it impossible to create an internal free market of
armament sic et simpliciter (see Art.1.3). The first limit is represented by Article 346
which originally de facto exempted defence matter from EU regulation, but since 1999,
in line with the ECJ decisions and the interpretation of the Commission, it has been
interpreted in a restrictive way, thus to be invoked only if the security of the MS is at

stake. This limit is absolute and implies a total exemption from ECJ jurisdiction.

The second limit is represented by Article 36 of the TFEU which includes all the
exceptions to the free market rules, envisaging the possibility to derogate to the
prohibitions or restrictions on exports, imports and transit on the basis of public security
reasons. According to this article, the fundamental rights of free movement of goods
within EU borders “shall not preclude prohibitions or restrictions on imports, exports or
goods in transit justified on the grounds of public morality, public policy or public
security, protection of health and life of humans, animal and plants, the protection of
national treasures with artistic, historic or archaeological value, the protection of
industrial property."4¢ Article 36, which condenses history of law and entire parts of
national constitutions into a few words, is extremely important and also refers to public
security, thus representing the third important exception to the Directive. In this case
the exemption for the EU law is partial, because it does not concern ECJ jurisdiction.

Therefore, the direct application of the free movement principles alone is insufficient to

remove national restrictions in light of their potential to be justified under Article 36 or

45 M. Trybus (2014). Buying Defence and Security in Europe: the EU Defence and Security
Procurement Directive in Context, Cambridge: CUP; p. 1 and D. Fiott (2017).”Patriotism, Preferences
and Serendipity: Understanding the Adoption of the Defence Transfers Directive”. Journal of Common
Market Studies, 55(5): 1045-1061.

46 Article 36 of the Treaty on the Functioning of the European Union.
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346 of the TFEU.#’ Thus “licences albeit in a simplified form must subsist”*®. In other
words, Directive 43/2009 recognizes the reality that licensing measures remain, in
principle, justifiable on public security and/or essential national security grounds in

exceptional circumstances.

5.2 The content of the Directive in a nutshell

In a nutshell, Directive 2009/43/EC firstly introduces a basic distinction between intra-
Community transfers and exports to non-EU countries.

Secondly it envisages new, very simplified types of export licences - the general
licences and global licences, to be used for arms intra-Community transfers within
European borders with reliable partners. Thirdly, it foresees a new certification system
for companies, aimed at establishing trustworthy relations among European partners
and governments dealing with certified companies. The system of ex ante control tends
to be replaced with ex post controls, founded upon inspections carried out by the
authorities. This way it tends to move responsibility for export controls from the state
to the companies, whose reliability should have been verified by a certification. Lastly,
for intra-Community transfers, it introduces a system of ex post controls founded upon
inspections carried out by the authorities, instead of the highly complex and articulated
systems of ex ante control which had characterized most of the domestic national
regulation (particularly the more restrictive and prescriptive ones).

Though the Directive was aimed at regulating only the intra-European exchanges, it
can have a relevant impact not only on the traceability of internal transfers of spare
parts and components, and thus on internal security, but also on extra-European
exports, considering the fact that European MS have different regulations with varying
degrees of strictness. Its outcomes are going to have a relevant impact not only on
restructuring European industries and the internal arms market, but also on arms
exports control and transparency, and even on the European Foreign and Security

Policy.

47 lbidem.
48 lbidem.
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5.2.1 General licences

General licences are thought to make exchanging defence materials easier and to
lighten administrative burdens. Instead of following complex authorization procedures
for each defence material, one licence may authorize several transfers to more than
one recipient. In particular, according to Article 5 of the Directive, MS shall publish
general transfer licences directly granting authorisation to suppliers established on
their territory, which fulfil the terms and conditions attached to the general transfer
licence, to perform transfers of defence-related products, to be specified in the general
transfer licence, to a category or categories of recipients located in another MS.
According to Article 4.5 of the Directive, MS shall determine the terms and conditions
of transfer licences for defence-related products. According to Article 5.2, the
publication of general licences is mandatory in at least four circumstances: a) when
the recipient is certified in accordance with the ICT’s certification provisions; b) when
the recipient is part of a MS’s armed forces or a defence contracting authority,
purchasing for the exclusive use by that MS’s armed forces; c) when the transfer is
made for the purposes of demonstration, evaluation or exhibition, and d) when the

transfer is made for the purposes of maintenance and repair.

5.2.2 Global licences

Global licences play an intermediate role between general and individual licences.
They authorize one supplier to send one or more shipment to one or more specified
recipients. According to Article 6 of the Directive, MS shall decide to grant global
transfer licences to an individual supplier, at its request, authorising transfers of
defence-related products to recipients in one or more EU countries. MS shall determine
in each global transfer licence the defence-related products or categories of products
covered by the global transfer licence and the authorised recipients or category of
recipients. A global transfer licence shall be granted for a period of three years, which
may be renewed by the MS. MS may define all conditions for the release of transfer
licences. Some MS with stricter legislation have detailed the defence material to be
exported and the maximum quantity of each kind of armament material that is permitted
to be exported within the three-year period.
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5.2.3 Individual licences

Individual licences in intra-Community transfers must be considered an exception with
respect to general and global licences and shall be used only in specific and particular
cases, linked to the protection of essential security interests or in exceptional cases of
suspected unreliability of the recipient.

In fact, according to Article 7 of the Directive, MS shall decide to grant individual
transfer licences to an individual supplier authorising one transfer of a specified
quantity of specified defence-related products to be conveyed via one or several
shipments to one recipient where:

(a) the request for a transfer licence is limited to one transfer;

(b) it is necessary for the protection of the essential security interests of the MS or on
grounds of public policy;

(c) it is necessary for compliance with international obligations and commitments of
MS; or

(d) a MS has serious reason to believe that the supplier will not be able to comply with

all the terms and conditions necessary to grant it a global transfer licence.

5.2.4 Reporting requirements

According to Article 8 of the Directive, MS shall ensure and regularly check that
suppliers keep detailed and complete records of their transfers, in accordance with the
legislation in force in that MS, and shall determine the reporting requirements attached
to the use of a general, global or individual transfer licence. Such records shall include
commercial documents containing the following information:

(a) a description of the defence-related product and its reference under the Annex;
(b) the quantity and value of the defence-related product;

(c) the dates of transfer;

(d) the name and address of the supplier and recipient;

(e) where known, the end-use and end-user of the defence-related product;

(f) proof that the information on an export limitation attached to a transfer licence has
been transmitted to the recipient of the defence-related products.

The lightening of export procedures and reduction of information required ex ante when
a company applies for a general and global licence are counterbalanced by the
information required ex post through the register in which companies must write all the

information describing the defence-related product transferred, the quantity, value,
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date, name and address of the supplier, and attach proof that the recipient of the

defence materials has been informed about export restrictions.

5.2.5 Transparency

The Directive makes no reference to transparency nor reporting to National Parliament
about defence materials transferred under general, global and individual intra-
Community transfers. The only reference to a form of communication for data
transparency in the Directive is laid down in point 41 in the Directive’s long Preambile,
according to which the Commission should regularly publish a report on the
implementation of this Directive, which may be accompanied by legislative proposals
where appropriate.

This lack of reference prompted strong criticism from European NGOs acting in the
field of arms transparency and disarmament and among researchers from independent

research institutes (see sub-section 6.3).

5.2.6 Certification

Certification is one of the core elements of the Directive and introduces a new approach
to the system of defence transfer control. The objective of recipient certification is to
establish their reliability for receiving defence-related products under a general transfer
licence published in another MS. It is a confidence-building measure and a tool to
reinforce ex-post controls. It is intended as an alternative form of controls to traditional
ex ante controls, and as a means to reduce the risk of illicit transfers and enhance the
traceability of the defence-related products transferred under a general transfer licence
and mutual trust in compliance with legal requirements, paying particular attention to
re-export, and quality of internal control programmes.

The Directive indicates the procedures and criteria to be followed at a national level in
order to certify the reliability of a company. Paragraph 8 of Article 9 states that MS shall
publish and regularly update a list of certified recipients and inform the Commission,
the European Parliament and the other MS about the list.

The Commission shall make a central register of recipients certified by MS publicly

available on its website.4°

49The Commission website address is
http://ec.europa.eu/growth/tools-databases/certider/index.cfm (last accessed 8 June 2019).
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5.2.7 Re-export
The Directive clearly states that, in compliance with the EU Treaties, the norms apply
only to the internal market and do not touch the MS’s discretion concerning their export

policies.

In line with this distinction, Article 4.6 of the Directive states that MS shall determine all
the terms and conditions of transfer licences, including any limitations on the export of
defence-related products to legal or natural persons in third countries having regard,
inter alia, to the risk for the preservation of human rights, peace, security and stability
created by the transfer. MS may, whilst complying with Community law, avall
themselves of the possibility to request end-use assurances, including end-user
certificates, or may not.

In other words MS have full control on exports to third countries, and their foreign policy
on their export policy, in accordance with the spirit and letter of the Treaty of Rome if
they want, but they also have the possibility to change their national regulation in a
liberal way or to transpose the vague formula of the Directive. In countries with strict
regulation this might create an opportunity to soften end-user control (also encouraged
by the Commission) while transposing the Directive. Each MS, on the basis of the
characteristics and tradition of its national arms export control regulations, may decide
whether to maintain full control or to delegate responsibility of re-export to the partner
country.

The ICT applies to defence-related products (Arts. 2 and 3.1). These are set out in an
Annex which must correspond to the EU Common Military List (“CML”) adopted in the
context of Council Common Position 2008/944/CFSP on European Arms Exports (8
December 2008)>°

5.2.8 Vagueness of the Directive

Given that the Directive treats aspects which are the domain of the nation state, such
as security and foreign policy, several Articles are formulated in a vague or flexible
way, leaving MS to choose how to apply them to get the best fit with their domestic
regulation. In fact, firstly, terms and conditions of general licences, arms covered by
general licences are left to the decision of each MS. More importantly, in cases of re-

export the state may or may not include a clause to re-exports and it may or may not

50 Trybus and Butler (2017): 414.
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delegate the responsibility on the final destination to the government of the European
partner country in coproduction; it may or may not include an End-user certificate.
Secondly, even the process of company certification is voluntary, thus its application
is left to the discretion of MS and their companies.

Lastly, the lack of reference to transparency and ways of reporting to the Parliament
for the new kind of simplified licences leaves the state the possibility once again to
choose in the transposition phase whether to extend transparency to the new kinds of
licences or not.

In conclusion, the binding force of the Directive remains extremely limited and most
crucial aspects are left to the discretion of MS. In most cases - particularly those
concerning exports to third countries - the lack of prescriptiveness of the Directive is
intrinsically linked to the internal market. If the Directive had taken a specific approach
with regard to third countries, it would have lent itself to a legal challenge. The
ambiguity and flexibility on many crucial aspects such as transparency, or delegation
to the partner country in cases of re-export to third countries, or controls on end use or
certification might not be not completely neutral. In fact, it transforms obligations into
possibility and - if transposed sic et simpliciter - it may introduce a margin of ambiguity
and flexibility at the domestic level as well, replacing the preceding formulation that is
more and better detailed by primary law, unless a majority is able to agree on a specific
disposal. Given the sensitivity of the issue, it is not always easy to come to an
agreement on this. Thus, even voluntary norms may favour Europeanisation and

impress a precise direction to domestic change and to the Europeanisation process.

| argue that, despite the vagueness and voluntary formulation of many parts in the
Directive, its impact on the marketisation process of arms export regulation has been
relevant. The transposition has led to sensitive domestic change and towards a pro-

market and pro-industry arms export control model.
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6. The reaction to the Directive

6.1. The reactions of MS to the Directive

Initially MS were sceptical about the Defence Package, because it represented an
important step towards the intervention of the Commission and more generally, of the
EU law in a field which was considered “core” state power touching the heart of nation

states, with attention to its capacity for defence and state survival.5:

However, scepticism and a critical attitude was openly expressed by only two MS: the
UK and France. These two key actors, albeit expressing very different traditions and
approaches to European defence - the first one more supranational and prescriptive,
the other more liberal and flexible - converged on a very similar position. They
supported a European defence equipment market but preferred that it be managed at

the intergovernmental level.>?

In fact the UK - which has seen the European Union as no more than a market and
which has for a long time opposed a “closer Union”- was naturally suspicious of this
step which also had symbolic value. More concretely, UK government and companies
feared that the Directive would have entailed new additional administrative burdens for
companies compared to a national regulation which was characterised by flexibility and
lightness of touch.>® Secondly, the UK Government was worried that the Directive-
which focused on simplifying intra-Community exchange- would have penalized UK
commercial and political relationships with their transatlantic ally, the USA. In the UK,
in fact, these simplified procedures including general and global licences, already
existed and had been used both with EU countries and with some non-EU countries
including both western allies like the USA and other Middle East countries such as
Saudi Arabia. %

51 Strikwerda (2017) and Fiott (2017).

52 Since 2004 in response to the Green Paper from the Commission in 2004, “the United Kingdom (UK)
and France voiced that they saw no need for a Directive” and expressed their preference for an
intergovernmental channel in which each MS could have the final say. In that period in fact British and
French attitude had converged for different reasons towards the creation of EDA with a British
leadership”.(Strikwerda (2017): 20).

53 “A Directive would mean a burden on the already existent structure and not make the defence market
more effective and efficient”. See Strikwerda (2017): 27.

54 Furthermore in that period the UK had the presidency of EDA (the European Defence Agency) and
this guaranteed the London government better control of this delicate subject.
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The French Government was initially sceptical as well. Despite France having
traditionally supported I’'Europe de la Defence and believing that armaments
cooperation must serve the cause of European Political Integration, its government
was equally suspicious towards an increasing role for the Commission in this field.
According to Fiott, “foremost among the French Government's demands were
reservations about how far an ICT Directive would empower the European
Commission”. °® Béraud-Sudreau argues that “The Directive was perceived as
infringing upon national sovereignty as it opens doors to challenging licence denials at
a supranational judiciary institution. [..] They were all worried that the Commission
would meddle in their business.” ¢ Furthermore, the French Government and
bureaucracies were afraid that, for the so called “principle of parallelism between
internal and external power”®’, the power of the Commission on intra-Community
transfers would also be extended to arms exports to third countries. As Béraud-
Sudreau points out: “after having organised the free-circulation of military goods within
the EU, the Commission could take competences on exports to the rest of the world.”8
Therefore, also in this case, at first national interests prevailed over the idea of a
European defence and unique defence market, if it were not led and shaped by

France.%®

On the other hand, Germany, which had rigorous and strict regulation, feared that the
Directive might be too liberal and flexible particularly with regard to re-exports. They
were concerned that free movement within the European boundaries would have

facilitated exports from the countries with the most permissive regulations in order to

55 Fiott (2017): 9; L. Béraud-Sudreau (2014). French adaptation strategies for arms export controls
since the 1990s. Paris Paper n° 10: 31. French Government (2010) LOI n°2011-702 du 22 juin 2011
relative au contréle des importations et des exportations de matériels de guerre et de matériels
assimilés, a la simplification des transferts des produits liés a la défense dans I'Union européenne et
aux marchés de défense et de sécurité. Available online at:
https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000024228630&categorieLien=id
(last accessed: 20 March 2016).

56 Béraud-Sudreau, (2014): 31, note 58.

57 According to a doctrine of implied powers developed by the European Court of Justice, and codified
in the Lisbon treaty, where the treaties assign explicit powers to the EU in a particular area, it must also
have similar powers to conclude agreements with non-EU countries in the same field: T. Konstadinides,
(2014). “EU Foreign Policy under the Doctrine of Implied Powers: Codification Drawbacks and
Constitutional Limitations”, European Law Review. 39(4): 511-530.

58 Béraud-Sudreau, (2014): 33 and note 67.

59 “Free trade would be good for both the budget of the Ministry of Defence, and the SMEs in France.
For France, the main concerns during these informal meetings with the Commission were the scope of
the Directive. French officials had instructions to make sure that the Directive would not unnecessarily
touch upon the sovereignty of the state” Strikwerda (2017): 27. According to Fiott, “ foremost among
the French Government’'s demands were reservations about how far an ICT Directive would empower
the European Commission: Fiott (2017): 9.
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extend exports to third markets, thus circumventing those regulations which were
stricter and more rigorous.®® This risk of congregating towards the lowest common
denominator was also shared by NGOs, particularly in the first phase and for the first
version of the Defence package (see sub-section 6.3). Divergently, German defence
companies are reported to support the Directive which was seen as a tool to lower
administrative burden and support German arms exports, enlarging the opportunities
to sell in third markets.!

Italy, Sweden, and Spain - which were characterized by strong and integrated defence
companies but at the same time had prescriptive and rigorous regulations - were
overall in favour of the Directive. Sweden and Italy in part had already initiated a
process of liberalisation and marketisation of their arms transfers regulation at the
domestic level; they were among the six which participated together with the UK,
France, Germany in the “Framework agreement” which simplified the exchange of
coproduced defence equipment and all suffered from declining demand following the
end of the Cold War. Thus, despite their rigorous regulations, this time the trend
towards liberalisation prevailed. Worries about re-exports which could have weakened
their rigorous procedures and bans were counterbalanced by the hope for advantages
for their domestic companies. 2

Italy is reported to have enthusiastically supported the Directive and even to have
pushed for more harmonised regulation. 3 Some sectors of the governments,
administration and companies saw in the approval of the Directive, the opportunity to
completely update their national regulation in order to make domestic industry more
competitive. ¢ Sweden supported the Directive because its aims matched a

“marketisation” process of Swedish domestic regulation and defence industrial policy

60 According to Fiott, “the German Federal Government were concerned that the proposed Directive
could weaken Germany’s strict export policies and, as a consequence, supersede German law. As one
German law-maker succinctly put it, the ‘most important prerequisite for the implementation of Directive
2009/43/EC is [...] that MS retain control of their own arms export criteria’. Berlin was unwilling to see
the national export authority (BAFA) lose its oversight responsibilities. It did not want to create the
undesirable situation whereby other EU MS could re-export German defence equipment to non-EU
countries with suspect human rights records”. Fiott (2017):8.

61 German firms were interested in offsetting decreased demand, supporting German arms exports and
lowering administrative costs: Fiott (2017): 8.

62 “We believe in an open, market liberal and transparent market, because otherwise we cannot have
a competitive industry in Europe that actually will be globally competitive and survive in the long run”.
Strikwerda (2017):27.

63 M. Nones, & L. Marta, (2007). Il processo di integrazione del mercato della difesa europeo e le sue
implicazioni per l'ltalia. Senato della Repubblica, Contributi di Istituti di ricerca specializzati (82).
Dossier No 82, November 2007. Available online at: http://www.iai.it/sites/default/files/pi_a_c_082.pdf
(last accessed 23 May 2019).

64 Ibidem.
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which had already begun in preceding years®®. The Directive was adopted under the
Swedish Presidency of the EU.

Similarly for Spain the Directive was a way to introduce a “more flexible mechanism for
their companies”®® and “of boosting the competitiveness of Spanish defence firms”.%’
“In Poland, government and industry generally viewed the proposed Directive as
positive because it could help Polish manufacturers to export more easily to the EU
market and to lower the cost burden on its national export authority.” 68 Overall for all
these countries patriotism and the hope of boosting and revitalising domestic
companies prevailed over worries of losing control in this sensitive field and softening
their national regulation.

The overall position of countries with smaller and medium defence was less
enthusiastic and more suspicious.

For example, the Netherland Government on the one hand hoped that the Directive
would create opportunities for domestic companies®® and facilitate their entry into the
defence market. On the other hand, they feared that the Defence Package would
benefit only prime contractors and the strongest companies. Similarly, the Norwegian
Government and companies shared scepticism with companies towards the Defence
package and especially the procurement Directive, fearing that they might end up
favouring the larger nations (e.g., Germany, the United Kingdom [UK] and France) at
the expense of the smaller countries (e.g., Norway and Sweden).””° Likewise, the
Hungarian Government thought that the ICT Directive might only favour prime
contractors, major subsystems producers and integrators. Similarly Hungarian
companies perceived a double standard, differentiating between small and medium
companies left alone to market forces, and prime contractors, protected, hugely
subsidised and supported by domestic government and by European Union

institutions.”*

65 M. Britz, (2010). “The Role of Marketization in the Europeanization of Defense Industry Policy”.
Bulletin of Science, Technology & Society, 30 (3):176-184.

66 Fiott (2017): 7.

67 Ibidem.

68 Ibidem..

69 Strikwerda (2017): 27.

70 F. Castellacci,,A.M. Fevolden,, & M. Lundmark. (2014). “How are defence companies responding to
EU defence and security market liberalization? A comparative study of Norway and Sweden”. Journal
of European public policy, 21(8):1219.

71 J. Black et alii (2016). Central and Eastern European countries: measures to enhance balanced
defence industry in Europe and to address barriers to defence cooperation across Europe. Technical
Annex: Country Profiles and Appendixes to the RAND’s report to the European defence Agency on
balanced defence industry in Europe, p.52, Available online at: https://www.eda.europa.eu/docs/default-
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However, their position was basically in favour and their scepticism was expressed
mainly behind closed doors. Furthermore, the two important players, France and the
UK, ended up changing their minds and eventually the Directive was approved. In fact,
after a while the French position towards the Directive changed and became
favourable. In particular, civil servants responsible for export promotion viewed the
Intra-Community transfer Directive as an opportunity to simplify control processes and
convinced the new French Government of this.

Overall, France’s domestic commercial interests like Italy’s and Sweden’s, prevailed
over concerns about losing control of the final destination of coproduced goods and
about the loosening of national arms export control regulations, and about the growing

role of the Commission in respect to nation-states in the armament field.”?

Similarly, between 2005 and 2006, the UK’s position also changed and became
favourable to the internal market Directive. The reasons for this change of attitude are
difficult to gather because of often differing and conflicting declarations and they are
widely explained in Chapter 6. In a nutshell, once the UK understood that the
Commission had legal competence to initiate a legislative process and that this
process could not be blocked, the UK Government tried to influence the process.
British representatives at the EU tried to shape the content of the Directive, and they
were successful. As the then UK Secretary of State for Defence, Desmond Browne,
reported: “we did not agree with the early proposals. We argued for a set of proposals
which were much more akin to the scheme that we have in this country”. 7 Indeed, the
Commission realized during the negotiations that the Germany—UK ‘three-tier’ system
offered an efficient blueprint for the proposed EU regime.’* In the end they agreed
because de facto the Commission promoted the British German export model and

because the administrative burden was eased given that the certification process was

source/documents/rr-1459-eda-central-and-eastern-europe-report---technical-annex---final. pdf (last
accessed 18 March 2019).

72 However there are also other explanations for the change of attitude of the French Government. For
example according to another interview with a representative of the Defence Ministry carried out by
Beraud-Sudreau, the main variable that determined the French Government’s change in attitude was
the reframing of the issue from one of external relations to an internal market that “bound” the French
Government to adhere to it: “at first, French authorities were rather against the ICT Directive. For the
people responsible for export controls, this had to do with the core of what can’t become supranational.
[...] But the Commission came with a package presented as “internal market’. [...] This way the
Commission managed to convince the Ministry of Foreign Affairs [...].”Béraud-Sudreau, 2014:32, note
60.

73 Fiott (2017).

74 Liberti et alii (2010), p. 6.
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not obligatory but voluntary. As a consequence the Directive on intra-Community

transfers was adopted on 6 May 2009.

6.2 The reaction of defence companies to the Directive

Defence companies (in particular prime contractors and big associations of defence
companies) were overall in favour of the ICT Directive mainly because it met most of
the requests that they had advanced in preceding years. In fact, as explained before,
EDIG, the European Defence Industries Group, had presented two documents in
1994/5 in which companies complained about the fragmentation of the European
armaments market which penalized the competitiveness of the European arms

industry and addressed three main proposals:

1) The supply of defence equipment to European Governments and the sale of
components and subsystems to European exporting companies should be
unrestricted;

2) Until a European export policy outside Europe has been agreed upon and a
European authority has been given the responsibility to apply it, such sales of
European defence equipment towards third countries should be controlled by
the nation of the exporting companies.

3) Lastly they asked for financial, political and military support from MS to export

to third countries. 7®

The Directive 43/2009 distinguished between intra-Community transfers and exports
and included two of the three points enshrined in the document elaborated by the
companies 14 years before. Furthermore, in its preamble the Directive 43/2009 adopts

a similar narrative to that elaborated by the EDIG group.

As a consequence, European defence companies (particularly prime contractors and
their associations) supported the Directive. This positive attitude is confirmed by the
documentation on the consultation undertaken by the Commission for the Directive

and by a study commissioned by the Commission in 2005 carried out by Unisys. 76

75 European Defence Industries Group (1994 and 1995).
76 Unisys (2005); European Commission (2007c). Accompanying document to the Proposal for a
Directive of the European Parliament and of the Council on simplifying terms and conditions of transfers
of defence-related products within the Community. Commission Staff Working document
SEC(2007)1593. Brussels: European Commission, p. 87.
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According to Depauw, the preceding consultations between the Commission and the
European defence industry showed that the Commission’s initiative was received
positively by the defence industry, who saw a significant need for harmonisation of the
defence market and a simplification of the licensing system in the European Union. 7/
The defence companies also contributed to shaping the Directive: “The certification of
companies which is introduced in the proposed Directive to offset this as a confidence-
building measure was actually an industry proposal.”’®

The position of the strongest companies and their associations read harmonisation in
the arms export control field in more liberal terms than supranational. They prioritised
the reduction or even elimination of national controls for intra-Community transfers
(interpreted as measures having the equivalent effect to quantitative restrictions) and
the opportunities for enlarging export to third markets with respect to supranational
management of the European arms market.”® And in line with this interpretation,
companies blocked the proposal to create a database able to follow and monitor in real
time the passage of all parts and components of co-produced defence material moved
within EU boundaries.8°

The final version of the Directive is less liberal than what was requested by companies
both in the formulation of general licences and global licences, and in re-exports
because it does not simply delegate the responsibility of export to the partner country
but leaves it to the MS to decide whether or not to apply conditions on re-exports. But
overall the spirit and narrative/approach are similar and the attitude of the defence
companies is broadly favourable to the Directive.

However, the group of companies is not homogeneous in terms of aims and interests:
fractures exist according to the state where they have their headquarters, sectors,
more (aeronautic) or less (naval) integrated, and their place in the supply chain. The
most important fracture is between a few big prime contractors and a myriad of small-
sized and medium-sized companies which supply the prime contractors. These latter
companies were more sceptical towards the Defence Package, showing indifference

towards the ICT Directive and criticism towards the other twin Directives on Defence

77 Depauw (2008): 11.

78 Ibidem.

79 Thus, harmonisation in the arms export field, is mainly intended by companies to be in terms of
liberalisation and negative integration, and less in term of positive integration. “Onerous licensing
requirements are seen as measures having equivalent effect to quantitative restrictions according to
Article 35 TFEU” that is as obstacle to free trade. Trybus and Butler (2017): 409. Licensing measures
remain justifiable only as an exception under Article 36 and Article 346 of the TFEU.

80 Depauw (2008):11.
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Procurement. They feared that the Defence Package would benefit only prime

contractors. 81

6.3 The reaction of non-governmental organisations and civil society

associations dealing with arms control and disarmament

On the contrary, NGOs and associations working on arms transfers control and human
rights were very critical towards the Directive on intra-Community transfers. They
started from a different narrative which did not focus only on the synergies between
strengthening the defence industrial base and creating a Europe of Defence, and a
Common Security and Defence Policy. They highlighted the contrast between the
economic and political dimensions, and the risks that the latter dimension would be

subordinate to the first one.

The perspective of NGOs is well summarised by Luc Mampaey in a note referring to
the first version of the Directive: “By privileging a market approach which completely
ignores the foreign policy and geopolitics aspect of the arms trade and without a
harmonised and legally binding instrument for controlling arms export, the Defence
Package threatens to reduce the European policy on arms export to its lowest common
denominator, implying a serious setback in terms of transparency, which in turn would

increase the risk of unwanted re-exportation of arms towards third countries.”?

The proposal for a Directive simplifying transfers of defence-related products in the
Community raised three main points of concern that were considered incompatible with
the progress made in the area of transparency and democratic control achieved after
ten years of operation of the mechanisms established by the EU Code of Conduct on
Arms Exports (adopted on 8 June 1998). &

The main points of friction were: 84

81 J. Mawdsley (2002), “The Gap between Rhetoric and Reality: Weapons Acquisition and ESDP” Bonn,
Germany: Bonn International Center for Conversion, BICC Papers, 26 ; Castellacci et alii (2014);
Mampaey et alii (2014).

82 Mampaey and Tudosia (2008): 1.

83 ENAAT (European Network Against Arms Trade) (2016b). Why the EU should not subsidy military
research. ENAAT Position Paper on the proposal of Preparatory action on Defence research. Available
online at http://enaat.org/wp-content/uploads/2016/09/ENAAT-Position-on-Defence-research-
PA_FINAL.pdf (last accessed 7 October 2019); Mampaey and Tudosia (2008).

84 Ibidem.
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Risks of unwanted re-exports: despite the Directive leaving the possibility for MS to
introduce limits to re-exports, according to the representatives of NGOs it is likely that
MS will not use this opportunity and tend to leave the final say to the government of
the country where the assembling and exporting co-producing company is located.
Thus, according to them, the principle of global or general licences would make it easy
for a company that considers its domestic regulation too restrictive, to send the
equipment first to a subsidiary located in a MS deemed to be more conciliatory, less
restrictive and to export from that country. The harmonisation of European arms export
policy would thus be reduced to its lowest common denominator.

Enterprise certification: NGOs expressed criticism around the growing responsibility of
the companies in managing and reporting back data on arms exports, particularly with
attention to maintaining the registers on arms exports and the certification procedures.
“In their view companies cannot be expected to subordinate company interests to the
protection of peace and security. Therefore government must guarantee that it will
assess such factors individually for each transaction even for transfer of military

equipment within the EU”. 8

Transparency: The third objection regards transparency and possibilities for public and
parliamentary control on arms trade. Overall for Depauw, “from a parliamentary point
of view, the provisions adopted in the Directive are more worrisome. The Directive
does not contain any prescription on how MS should report to their national
parliaments.”” Moreover, according to the same author: “Furthermore, the Directive
initiates a shift from ex-ante to ex-post controls which might entail loss of transparency
at the national level. Whereas national licensing officers used to assess licence
applications before transfers of goods took place — in most MS licences were granted

on an individual basis — they will now only be able to check what has been traded from

85 ENAAT (2016b); D. Dell'Olio, “ll dibattito sulla normativa comunitaria in materia di commercio di
armamenti: situazione attuale e prospettive future”, Sistema informativo a schede-Archivio Disarmo —
1-2 /2010, avaliable at http://www.archiviodisarmo.it/index.php/it/2013-05-08-17-44-50/sistema-
informativo-a-schede-sis/sistema-a-schede/finish/57/91, (last accessed 11 January 2019).

86 Depauw (2008): 12 and note 24.

87 S. Depauw (2011). “Risks of the ICT-directive in terms of transparency and export control”. In S.
Depauw, and A. Bailes (Eds.) Export controls and the European defence market: Can effectiveness be
combined with responsibility? Brussels: Flemish Peace Institute, p. 70.
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their territory to other MS under general and global licences after these transfers have
taken place”. 88

In conclusion, the position of NGOs is more critical towards the ICT Directive. However,
like other categories of actors in this field, it is possible to identify different attitudes
within this category of actors. The researchers of research institutes which belong to
the networks of associations working for arms controls warned about the possible risks
in terms of loss of transparency and responsibility of the Directive (Flemish Peace
Institute, Group de Research sur la Paix and sur les Conflits). They were followed by
the European Network Against Arms Trade and by those NGOs which had a more
radical position against arms trade and arms exports. These groups of organisations
started to focus more on the Commission’s acts because they realised that this channel
would have been much more effective than the intergovernmental one. On the other
hand, NGOs such as Amnesty International, Saferworld, Controlarms, gave priority to
and concentred their efforts on strengthening the European Code of Conduct on Arms
Exports and on the creation of the Arms Trade Treaty, considering the issues treated

by the Directive to be too technical and complex to be communicated to the public.8®

7. Outline of the thesis

After this introduction, the thesis revolves around five fundamental chapters.

The first chapter explains the theoretical framework of the thesis. Starting from the
debate on European integration theories applied to the Defence Package and the
Directive on intra-Community transfers, it offers a critical view of this debate, and
explains why a change of approach is necessary. Then, it overviews the general
Europeanisation literature, in terms of key themes and key relevant authors and
undertakes a critical assessment of strengths and weaknesses. Secondly, it focuses
on the European literature with respect to security and armaments issues, undertaking
a critical analysis that enlightens the gap in their empirical understanding. Lastly, it

explains the theoretical perspective shaped on the issue of the thesis.

The second chapter explains the methodology based on three case studies. Firstly it
clarifies the criteria followed to select the three case studies and why the ICT Directive

was chosen. Then it explicates the methodological approaches and procedures.

88 Depauw (2008), p. 12.
89 Béraud-Sudreau (2014).

40



Operationalizing European Directive n. 43/2009 as the independent variable and the
national transposition measures in three case studies as the dependent variables, the
methodological framework refers to Europeanisation in an EU perspective with a top-
down understanding of the EU’s impact on three MS. Thus, the chapter explains the
chosen methodological tools in detail, in order to assess the direction and intensity of
domestic change: two ideal models, eight dimensions and a universal taxonomy
articulating each dimension on a scale from O to 5 are explained. The universal
taxonomy also allows for comparing the different case studies and answering the

fundamental question on the direction of the Europeanisation process in this field.

The third, fourth and fifth chapters are the core of the thesis and correspond to the
three case studies: Italy, Hungary and the UK: one country with especially intrusive
and strict regulations (Italy), one country with more flexible regulations (the UK, which
inspired the Directive), and one country with new regulations. All three case studies
follow the same scheme. Firstly there is an introductory section which offers
information about defence industry and the main societal actors, and their weight and
role in that specific country. The second section of each case study chapter
investigates in detail the domestic arms export control regulation as it was before the
approval of the Directive. The third section explains the regulation as it appears
immediately after the transposition of the Directive. Then, using the eight dimensions
and assigning a mark for each of them before and after the transposition, on the basis
of the taxonomy illustrated in the methodology, it is possible to assess direction and
intensity of domestic change for each dimension and overall in respect to the two ideal
models.

Finally, the conclusion of the thesis compares the three different case studies in a
diachronic and comparative perspective using the two models and the eight
dimensions as a universal reference. The conclusion answers the fundamental
question and verify whether states converge and, if so, around what they converge.
The empirical findings are that the Europeanisation process is unbalanced toward the
lower values of each dimension and overall that MS converge around a pro-industry
model rather than an ethically and politically regulated one. However, this process of
convergence is not absolute, but relative, and it presents several limits and
contradictions that are explained at the end of the thesis together with suggestions for

further research.
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Chapter 2. Theory

1. Introduction

This chapter explains the theoretical framework of the thesis. Starting from the debate
on European integration theories applied to the Defence Package and the Directive on
intra-Community transfers, it offers a critical view of this academic debate, and explains
why a change of approach from grand theories to the mid-level theory of
Europeanisation could be fruitful. Then, it overviews the general Europeanisation
literature, in terms of key themes and key relevant authors and undertakes a critical
assessment of its strengths and weaknesses. Finally, it focuses on the
Europeanisation literature with respect to security and armaments issues, undertaking
a critical analysis to show a gap in the literature. Lastly it explains the theoretical

framework shaping the thesis.

2. “Big” European integration theories and the scholars debate around the

“Defence Package”

For a long time, studies concerning arms transfer and production have been dominated
by a realist and intergovernmentalist approach. The Intra-Community transfer Directive
and the Defence Package have attracted the attention of scholars because they
represented the first supranational acts in the field of armaments and defence which
until then had been viewed as essential to the remit of a sovereign nation state®°.
Furthermore, the process leading to the approval of the Defence Package was
characterised by the participation of different actors and factors which offered

multifaceted food for thought to academics:

1. Transnational defence companies had pressed for the liberalisation and

harmonisation of the defence market for years.

90 For an overview of this stance see K. Krause (1995). Arms and the state: patterns of military
production and trade. Cambridge: Cambridge University Press.
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2. The European Court of Justice since 1999 had ruled ten times that Article 223
of the Treaty of Rome (the defence exemption) should be interpreted in a
restrictive way, considering armaments similar to other goods, thus changing
the approach to regulating the arms market, and extending the EU law domain
also to this state core field, albeit with several exceptions and strong limitations.

3. Since 1996/7 the European Commission has played a persistent and active
defence policy role. To meet this aim the Commission used all the wide range
of powers and acts at its disposal: communications, infringement procedures to
stimulate the work of the Court in this field, preparatory actions, the creation of
a group of experts, green papers, reframing the subject changing perspective
and DG, strategic use of the ECJ decisions, and to conclude, power of initiative,
drawing and promoting the Defence Package. The Commission placed its
actions within a coherent architecture which was articulated in three main
objectives: simplifying internal arms transfers, harmonising defence
procurement and increasing defence research funds. All these three led to
concrete results.

4. Lastly, MS, particularly those with a strong defence industry and prescriptive
national regulations (such as Italy and France), after initial diffidence, changed
their mind, accepted the defence package and tried to obtain the maximum for
their national companies. Thus some of the key state actors used the directive
to strengthen and project their domestic defence companies and to promote
reform that would have changed their regulation in a more liberal and flexible

way.

This richness of actors, variables and dynamics of course has stimulated the academic
debate. In particular, the emergence of transnational and supranational actors in a field
which had always been considered intergovernmental nourished and strengthened

supranational and neo-functionalists theories and studies.

In the following sections, | will show how the academic debate of scholars from the
discipline of European integration theories developed their analysis of integration, and
then applied it to the Defence Package, including the Directive on Procurement and
the directive on intra-Community transfers, and on very similar issues such as the
European Defence Fund. | will conclude by arguing that the debate has missed some

important factors, and thus has weaknesses that my thesis will address.
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2.1 Neo-functionalism, supranationalism and the role of non-state actors as

drivers of integration

This paragraph embraces not only neo-functionalist scholars in strictu sensu, but also
all those scholars that see supranational actors and non-governmental actors as
drivers of change/European integration in the defence field particularly with regard to
arms transfer control and transparency.

Neo-functionalism is one of the most relevant European integration theories. Its birth
dates back to the late 1950s with the publication of “The Uniting of Europe” by Ernst
Haas, one of the founders of neo-functionalism.®* Other publications have followed by
other eminent scholars who have used this approach for European integration theories
such as Lindber and Schmitter.%?

Haas defines integration as “the process whereby political actors in several distinct
national settings are persuaded to shift their loyalties, expectations and political
activities toward a new centre whose institutions possess or demand jurisdiction over
pre-existing national states. The end result of a process of political integration is a new
political community superimposed over the pre-existing ones.”?

According to neo-functionalists, the dynamics of integration revolves around the
concept of spillover. Three main kinds of spillover have been formulated by neo-
functionalists.

The first is a functional spillover which explains change from one sector to another.
Functional spillover refers to the way in which the creation and deepening of integration
in one economic sector would create pressures for further economic integration within
and beyond that sector, and create authoritative capacity at the European level.%*
The second is a political spillover. This takes places when non state actors such as
interest groups, members of bureaucracy and other domestic actors direct their

expectations and activities at the new supranational level of decision-making. %

91 First published in 1958 and then printed in 1968. E.B. Haas (1968). The uniting of Europe; political,
social, and economic forces, 1950-1957. Stanford: Stanford University Press.

92 L. Lindberg, and S. Scheingold, (1970) Europe’s Would-Be Polity. Englewood Cliffs: Prentice Hall.
P.C. Schmitter (1971). “A Revised Theory of Regional Integration”. In: L. Lindberg, S. Scheingold, (Eds.):
Regional Integration. Theory and Research. Cambridge: Harvard University Press, pp. 232-264.

93 Haas (1968), p. 16.

94 Ibidem, pp. 283-317.

9 |bidem, p xxxiv.
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Interest groups, bureaucrats and other domestic actors will exercise pressure and
influence on governments and press them to advance the process of integration.®®

The third is called institutional or cultivated spillover and it is deployed by the activities
of the EU’s supranational institutions, such as the Commission, the European Court of
Justice and the European Parliament, which create additional pressure for further

integration and also support the formation of a transnational coalition.

Overall, neo-functionalists recognise the importance of interest-based actors, technical
actors and supranational actors in driving the process of European Integration
(Richardson 58): “The economic technician, the planner, the innovating industrialist
and trade unionist advanced the movement of European integration not the politicians,

the scholars, the poet, the writer”.%’

Stone Sweet and Sandholtz are considered scholars who provide the most prominent
example of research in the tradition of Erns Haas.®® In their famous 1998 publication
“‘European integration and supranational governance” they explain the dynamics of
integration offering interesting analogies with those dynamics in the armament field.
99They argue that European integration is provoked and sustained by the development
of causal connections between three factors: a) transnational exchange, b)
supranational organization, and c) European Community (EC) rule-making: “We
explain the transition, in any given policy sector, from national to intergovernmental to
supranational governance, in two ways. First cross-border transactions and
communications generate a social demand for EC rules and regulation, which
supranational organizations work to supply. [..]Second, once EC rules are in place, a
process of institutionalization ensues, and this process provokes further integration”.%
In their interpretation the drivers of integration are non-governmental actors on the

demand side and EU supranational institutions on the supply side.

One of the first authors to deal with the armaments field using a neo-functional lens,
was Terrence Guay (1997) who, observing the integration of defence companies,
hypothesised a functional spillover would also occur in the armaments field. He found

that, since the early Nineties, the “Commission and Parliament have played key roles

96 Ibidem.

97 Haas (1968): xix.

98 J. Richardson (2006). European Union: power and policy-making, (37 Edition). Abingdon U.K.; New
York: Routledge.

99 A. Stone Sweet & W. Sandholtz (1997). “European integration and supranational governance”,
Journal of European Public Policy, 4(3): 297-317.

100 Ibidem, p. 297.
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in expanding the EU’s policy-making machinery to include defence industrial matters,
while the Council of Ministers has tried to resist such actions.”%! In 2003 Ulrika Morth,
before the approval of the Defence Package, predicted the strategy of the Commission
which would “reframe” the defence market issue from an industrial issue to an internal

market one.102

In 2011 Chantal Lavallée was one of the first scholars to focus on the role of the
European Commission in Common Foreign and Security Policy. In particular she
identified the Commission as a “meeting point” where MS and non-governmental
actors (defence companies and NGOs) were included in these new activities such as
conflict prevention and defence research. This inclusive attitude formed the basis of a
new collective European security governance, intended in a wider sense. She focused
more on the proactive role of the Commission as aggregator, and less on the

asymmetries in the involvement of different non-governmental actors.%3

More recently neo-functionalism has been particularly applied to one of the three main
streams of the EU Commission, the one concerning funds for defence and security

research.

For example, Edler and James (2015) studied the emergence of the European Security
Research Programme (ESRP) under the Seventh Framework Programme. 1% They
claimed that the new area of security research was open thanks to the
entrepreneurship of the EU Commission and in particular to some mid-ranking officials
of the Commission who were able to identify a window of opportunity, to mobilise

interests around a proposal for a new research theme (security).%> Mawdsley argues

101 T. R. Guay (1997), “The European Union, expansion of policy-making, and defence industrial
policy”, Journal of European Public Policy, 4(3): 404-421. “While the Treaty of Rome allowed MSs to
establish policies governing the trade in and production of armaments at the national level, the European
Union (EU) has gradually been expanding its influence in defence industry matters. This article traces
the history of EU involvement in defence industrial policy, with an emphasis on events over the past
decade. One significant finding is that the European Commission and Parliament have played key roles
in expanding the EU's policy-making machinery to include defence industrial matters, while the Council
of Ministers has tried to resist such actions. A second important conclusion is that the concept of spillover
is particularly appropriate in describing how and why the EU's policy-making has expanded to include
defence industrial policies.” Guay (1997):404.

102 U. Morth, (2003), Organizing European cooperation: the case of armaments. Oxford: Rowman &
Littlefield.

103 C. Lavallée (2011), “The European Commission's position in the field of security and defence: an
unconventional actor at a meeting point”, Perspectives on European Politics and Society, 12(4): 371-
389.

104 J. Edler, & A. D. James (2015), “Understanding the emergence of new science and technology
policies: policy entrepreneurship, agenda setting and the development of the European framework
Programme”. Research Policy, 44(6): 1252-1265.

105 Ibidem.
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that the dynamics and narratives that led to the European Defence Fund are similar to
those that led to the approval of the ESPRIT (European Strategic Programme for
Research and Development in Information Technologies) programme from 1984 to
1998: “like with ESPRIT, the momentum behind the programme came from the
European Commission with some prominent backers in the European Parliament

associated with the Kangaroo group”.16

In a similar vein, Pierre Haroche (2018) investigated the origin of the Commission
Proposal for a European Defence Fund (EDF). The author, using qualitative
methodologies based on interviews with officials from the Commission, MEPs and
defence officials, concludes that the origin and development of the EDF can be
explained with neo-functionalist lenses: he stated that the Commission was at the
origin of the reform and “mobilised transnational economic interests”'%” According to
Haroche, “the EDF illustrates the interdependence between industry—a sector over
which the Commission possesses significant power—and defence—a sector
traditionally managed by intergovernmental procedures. Spillover logic allowed the
Commission to seek to extend its power from the former to the latter, with the potential

to become a key player in the field of defence.”1%8

Castellacci, Fevolden and Lundmark %° focused on the European Defence and
Security Procurement Directive 2009/81/EC and studied how the defence industry
reacted to the Directive. The authors used qualitative interviews undertaken with
representatives of companies and focused on two case studies: Norway and Sweden.
Their theoretical framework is once again neo-functionalism as formulated by
Sandholtz and Sweet. They concluded that the defence companies in these two case
studies “believe that the liberalization of the European defence market will at best be
partial and fear that the new regulations might end up favouring the larger nations (e.g.
Germany, the United Kingdom and France) at the expense of the smaller countries

(e.g., Norway and Sweden). The companies’ scepticism and response to the Directive

106 J. Mawdsley (2018). “The Emergence of the European Defense Research Programme”. In:
Karampekios, N; Oikonomou, I; Carayannis, E (Eds.) The Emergence of EU Defense Research Policy:
From Innovation to Militarization. Berlin: Springer, p.208.

107 P. Haroche (2018). ”"Supranationalism Strikes Back: The European Defence Fund and the
Strengthening of the European Commission in the Area of Defence”. Paper presented at the UACES
Conference, Bath 3-5 September 2018.

108 Ibidem.

109 Castellacci et alii (2014).
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vary according to the defence industrial policy regime they are part of and their position

in the defence industrial value-chain.”10

Among scholars, including those supporting (claiming) neo-functionalist theories,
some scholars emphasise the entrepreneurial role of the Commission (Lavallée, Guay,
Edler and James; Haroche),'! whereas they exclude the role of defence companies
as a driving force of change. There are only a few exceptions in the academic world
such as Schilde, Castellacci et alii who argue differently.**? On the other hand, moving
from the academic world to commentators closer to policy-making, there is much more
of a focus on the “powerful driving force” of the defence companies for the integration
process,'3 or on the substantive power of influence of the big enterprises which is
carried out via a large number of informal meetings and conferences in collaboration
with think tanks.'4 As | will explain more fully at the end of this section, these different
conclusions are also due to the use of different methodologies and the limits of
gualitative methodologies based on interviews with main actors and on process
tracing.

Limits

Despite being declared “obsolescent” by its same founder and despite initially being
considered valid only in the areas of low politics, neo-functionalism is able to grasp
several important aspects of the dynamics of integration in the armament field, leading
to the approval of the ICT Directive. In fact the role of transnational actors such as the
more integrated defence companies and supranational bodies, such as the
Commission is undeniable and has emerged powerfully, particularly since the

Nineties.115

However, there is one fundamental limit which is even more evident in the armament

110 Castellacci et alii (2014): 1218. Using this approach they also discovered that the attitude of big
companies is completely different from that of small companies. Therefore, considering defence
companies as a unique block can be misleading.

111 See also M. Citi (2014), “Revisiting creeping competences in the EU: the case of security R&D
policy”, Journal of European integration, 36(2):135-151.

112 K. Schilde (2017). The political economy of European security. Cambridge: Cambridge University
Press; Castellacci et alii (2014); D. Bigo and J. Jeandesboz (2010), “The EU and the European security
industry questioning the ‘public-private dialogue”. INEX Policy Brief no. 5, February 2010.

113 B. Schmitt, (2000), “From cooperation to integration: defense and aerospace industries in Europe”,
EUISS Challlot Paper 40, Paris: European Union Institute for Security Studies (EUISS), available at
oldeuiss.eu/uploads/media/cp040e.pdf (accessed 19 December 2018).

114 Schmitt (2001), F. Slijper (2005). “The emerging EU Military-Industrial Complex: Arms industry
lobbying in Brussels”, TNI briefing series, 2005/1, Amsterdam May 2005 available at
https://www.tni.org/en/article/the-arms-industry-dominates-eu-defense-policy.

115 B. Rosamond (2000). Theories of European integration. Basingstoke: Macmillan.
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field. This concerns the excessive optimism of the spillover processes (despite some
authors having then theorised about the possibility of spill back). The self-sustaining
dynamic and inexorability of the process of regional political integration has not been
confirmed by evidence in recent years. It is, however, worth remembering that the
same neo-functionalist scholars envisaged that not only spillover but also spill back—
intended as the retreat on level and scope of authority, perhaps returning to the status
quo prior to initiating integration—was possible.*®

In the specific arms export control field, what emerges clearly is that despite the intense
activity of supranational bodies and the pressure of defence companies and the set-
up of several committees and institutions, and approval of EU acts, this dynamic has
not generated a common arms export policy, nor a CSDF/CFSP. This is linked to one
of the main critic addressed to neo-functionalists, according to which the increasing

transnational exchanges do not create a political Europe or an identity in Europe. %/

Neo-functionalism expects MS convergence due to supranational institutions and large
transnational firms but this overlooks the reality of MS differences and contexts.

2.2 Rational choice institutionalism

Institutionalist approaches are built around the claim that institutions do matter, they
are able to shape both process, policy outcomes and the behaviour of actors. The
intuitionalist literature is diverse and articulated according to the kind of institutionalism
(historical, rational choice and sociological) and the level of analysis (global, USA, EU,

etc.). 118

In the EU context, among others, Fritz Scharpf is one of the eminent scholars applying
rational choice institutionalism to the European integration theories, motivating this
approach with the fact that neo-functionalism had ignored and underestimated the role
of decision-making rules on the integration process. “The institutionalist turn in

integration studies dates back at least to Scharpf’'s seminal articles (1985, 1988) on

116 Schmitter (1971), p. 242.

117 D. Webber (2019).”Trends in European political (dis)integration. An analysis of postfunctionalist and
other explanations”, Journal of European Public Policy, 26: 37.

118 M. A Polllack (2005). “Theorizing EU Policy-Making”. In H. Wallace, W. Wallace, and M. A. Pollack
(Eds), Policy-making in the European Union, Oxford. New York: Oxford University Press, pp. 12-45.
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the joint-decision trap.” 11°

He argues that the inefficiency of EU policies are due to specific rules such as
unanimous decision-making and joint decision-making. However, there are some exit
strategies to this trap.'?°The first exit strategy is led by the ECJ which can promote
integration by law, circumventing stalemates from intergovernmental and joint
decision-making processes. Later Suzanne Schmidt focused on another exit strategy,
orchestrated by the Commission, which could strategically use the decisions of the
ECJ to push MS into initiating legislative procedure. This legislative procedure can be
better controlled by MS than a simple integration by law which is beyond MS control.1?!
This second exit strategy presents some interesting analogies with the dynamics that
led to the approval of the Defence Package.

In fact, one of the first articles published about the Defence Package that triggered
academic debate was written by Weiss and Blauberger in 2013.122 |t can be placed in
the rational choice institutionalist perspective. The two authors observed that MS
seemed to be diffident towards an increasing power of the Commission in the field until
2005 but then they changed their mind and accepted the Defence Package and
Procurement Directive. Thus, they asked why MS changed their attitude towards the
EU Directive on Defence Procurement. As a methodology, they used a process-tracing
analysis based on official documents and also on structured and semi structured
interviews. 122 Their conclusions supported an institutionalist perspective, and in
particular Scharpf’'s (and Schmidt’s) lenses of European integration, according to which
an exit strategy to the impasse of the intergovernmental solutions was represented by
the strategic use by the Commission of the ECJ decisions to push MS to accept a
directive in this delicate field.*?* They explain that “the Commission’s role as a strategic
policy entrepreneur was crucial for pushing and pulling MS governments towards

approval of EU secondary legislation. In contrast to previous, unsuccessful initiatives,

119 M.D. Aspinwall and G. Schneider (2000). “Same Menu, Separate Tables: The Institutionalist Turn
in Political Science and the Study of European Integration”. European Journal of Political Research
38:1-36 F. Scharpf, (1988), “The joint-decision trap: lessons from German federalism and European
integration”, Public Administration 66(3): 239-78.

120 Ibidem.

121 S. K. Schmidt (2011) “Overcoming the joint-decision trap in single-market legislation: the interplay
between judicial and legislative politics”. In G. Falkner (Ed.), The EU’s Decision Traps: Comparing
Policies, Oxford: Oxford University Press, pp. 38-53.

122 M. Blauberger, and M. Weiss. (2013). “If you can’t beat me, join me! How the commission pushed
and pulled MSs into legislating defence procurement”. Journal of European public policy, 20(8): 1120-
1138.

123 Ibidem.

124 Scharpf (1988); Schmidt (2011).
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the Commission was able to draw on new case law of the European Court of Justice
(ECJ), threatening to leave integration (uncontrolled) to the judges, while devising a
regulatory ‘middle ground’ which allowed MS to re-establish legal certainty and to
regain political control.”1?> A directive is thus interpreted as a “lesser evil” with respect
to an integration by law managed by the ECJ, which is more uncertain and more
difficult for MS to control.*?6

This analysis once again emphasises the entrepreneurial role of the European
Commission but offers institutional reasons for this behaviour and overall for the
dynamics that led to the approval of the Procurement Directive. In fact, the possibility
for the ECJ to integrate by law, and the regrouping by the Commission of different
kinds of powers (in particular the power of initiating infringement procedures, to be the
guardian of the treaty and at the same time the power of initiative of the legislative
process) explain why MS did change their mind and accepted an expansion of the EU
law. This article has attracted scholarly attention and has opened a wide debate about
European integration in the armaments field especially as concerns the Defence
Package.

Limits

Rational choice institutionalism and in particular Scharpf’s theory on the joint decision
trap and its exit strategies fits well in explaining the interinstitutional dynamics that have
characterised the arms export control field in the EU, including their stalemates and
imbalances. It is able to explain a significant part of the interinstitutional dynamics
between the Commission, the Council, the European Parliament and the ECJ, the
effectiveness and stalemates of different decision-making modes and the overall

asymmetries.
However, it presents two fundamental limitations.

Firstly it deals mainly with the EU level, focusing on interinstitutional dynamics and their
imbalances and asymmetries but with no sufficient tools to explain and follow the
differentiated implementation of the EU act at the national level, nor to explore the

diversity of the impacts of these interinstitutional dynamics at the domestic level.

125 Blauberger and Weiss (2013):1121.

126 Ibidem. Blauberger and Weiss excluded other interpretations on the basis of structured interviews.
For example they excluded the possibility that the real entrepreneur of change was represented by
defence companies because interviews and declarations from German companies showed criticism
about the Defence Directive.
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The second limit, connected more to the rational choice declination, is the postulate
according to which actors act in a rational and egoistic way and that their preferences
are fixed. This postulate, which is shared by two other fundamental theories of
European integration, intergovernmentalism and neo-functionalism has been heavily
guestioned in recent years with Brexit and rising populism: “The debate about Brexit
in the UK has been and still is an excellent example of how emotions and other

irrational variables in domestic polities impact the EU”.1%7

2.3 Realism, intergovernmentalism, liberal intergovernmentalism and economic

patriotism

Realism is the oldest theory of international relations. It is a family of theories dating
back to Thucydides, and including Hobbes, Machiavelli and Waltz. One of the most
famous scholars is Morgenthau who wrote in 1948 “Politics among nations” which
explains some of the pillars of realism: states are the dominant actors in the
international system which is considered anarchic. Their priority is to survive by
maintaining military security. In order to do that they are postulated to act in a rational

and egoistic way.

Intergovernmentalism is realism applied to regional studies and to European
integration theories. According to Hoffman, one intergovernmentalist scholar, the
European integration process is the result of bargaining between MS, which are the
primary actors, whereas the EU and other forms of cooperation are temporary

instruments for the pursuit of national goals. 128

Liberal intergovernmentalism is a theory which adds the liberal model of preference
formation to the intergovernmental perspective. Thus, on the one hand EU and
international institutions are the result of bargaining between states pursuing their
interest. On the other, this interest is the result of combining the interests of domestic

actors, such as the legislature, the executive and societal groups. One of the most

127 C.Lequesne (2018).“Brexit and the Future of EU Theory” in P. Diamond , P. Nedergaard , B.
Rosamond (Eds.) The Routledge Handbook of the Politics of Brexit London: Routledge.

128 S. Hoffmann, (1966). “Obstinate or obsolete? The fate of the nation-state and the case of Western
Europe”. Daedalus, 95(3): 862-915.
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famous scholars is Andrew Moravcsik, who in his book The Choice for Europe

enshrined all these basic principles of liberal intergovernmentalism.*?°

Liberal intergovernmentalism argues that steps towards economic integration and the
liberalisation of regulatory regimes are explained by the interests and preferences of
larger MS.130

In 1993 Moravcsik explained defence integration through an intergovernmentalist lens:

Ideally, defense firms prefer national policies that protect domestic
markets from foreign competition, while simultaneously promoting arms
export abroad. However, after the end of the Cold War, defense
contractors have called for greater political cooperation and demand
consolidation at the EU level, in order to alleviate the heavy pressure of
decreasing defense budgets and intense competition with US firms.131

Daniel Fiott applies a combination of economic patriotism and liberal
intergovernmentalism to explain why MS adopted the ICT directive. Economic
patriotism refers to “economic choices which seek to discriminate in favour of particular
social groups, firms, or sectors understood by the decision-makers as “insiders”
because of their territorial status”.13? The fundamental question and methodologies are
very similar to those used by Blauberger and Weiss: Fiott asks why MS accepted the
intra-Community transfer Directive, despite its limited effectiveness and MS’s initial
scepticism. His methodologies are based on interviews with representatives of MS
Ministries of Defence and Foreign Affairs and literature on the field. The empirical
findings support both economic patriotism (for the initial phase) and liberal

intergovernmentalism (for the second phase of MS bargaining)*%.

In a nutshell, according to Fiott, economic patriotism explains how national industrial

interests drive forward EU Defence industrial co-operation.'3* The author quotes a

129 A. Moravcsik (1998). The Choice for Europe. Social Purpose and State Power from Messina to
Maastricht. Ithaca: Cornell University Press. A. Moravcsik (1993b) “Preferences and power in the
European community: a liberal inter-governmentalist approach”, Journal of Common Market Studies
31(4): 473-524.

130 Pollack (2005).

131 A. Moravcsik (1993a). “Armaments among Allies: European Weapons Collaboration” In: P. Evans,
H.K. Jacobson, and R. D. Putnam, (Eds.) Double-edged diplomacy. International bargaining and
domestic politics. Berkeley, CA: University of California Press, pp. 128-167.

132 C. Hoeffler (2012).“European Armament Co-operation and the Renewal of Industrial Policy
Motives”, Journal of European Public Policy, 19(3): 438. See also B. Clift, and C. Woll, (2012).
“Economic patriotism: reinventing control over open markets”, Journal of European Public Policy 19(3),
Vol.19(3): 307-323.

133 Fiott (2017).

134 Ibidem.
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specific case study: “In the specific case of France, ‘economic patriotism’ has provided
a compelling explanation for why the ICT Directive was high on the French
Presidency’s agenda. The fact that France decided to reform its domestic licencing
regime within an EU setting bears testament to the theoretical claim that defense-
industrial Europeanization reflects the interests of major defense-industrial actors.
France could not realistically reform on a national basis without putting in place a level
playing field at the EU level.”*3 In a second phase, liberal intergovernmentalism
“‘shows how these wvarious industrial interests play out through
negotiations/intergovernmental bargaining between MS governments’ and lead to the
Directive.” 136

Catherine Hoeffler uses economic patriotism to explain why MS did agree to liberalise
and integrate their defence companies. According to her, arms-producing countries
have promoted common market-oriented procurement and liberalisation at the
European level as industrial strategies intended to support national and European
firms. 137

Limits

Intergovernmentalism has dominated the debate for a long time starting from the failure
of the European Defence Community in the 1950s to the mid-1990s. Armaments touch
the heart of a nation state because they are linked to its survival, thus it is unlikely that
a state would delegate this crucial task to a supranational authority. However there are
two fundamental limits to this group of theories as applied to arms transfer control and
transparency in the EU context.

The first one is that even in a core state power, in the EU context the role of non-state
actors, such as the Commission, the ECJ and defence companies is undeniable. In
the specific case of the ICT Directive, this was approved despite initial resistance from
MS, particularly Britain and France which are two of the strongest actors in the EU
context, and thanks to the alliance between the EC and ECJ under pressure from
defence companies. Even the liberal intergovernmentalist declination, which takes into
account the role of domestic actors in the construction of national preferences,
underestimates the transnational networks and activities which have been extremely

relevant for the approval of the ICT Directive and the role of supranational institutions.

135 Ibidem, p. 1056.
136 Ibidem, p.1057.
137Hoeffler (2012):436.
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The second fundamental limit — which is shared with neofunctionalism and rational
choice institutionalism — is the initial postulate implying that MS are rational and egoistic
actors, a claim that clashes with recent events like Brexit which indicates the need for
a positive or negative identity more than a egoistic economic calculus.

With respect to the other theories, liberal intergovernmentalism is also more aware of
domestic context but tends not to drill down to focus on MS differences, except in terms
of broad national interests. The complexity of institutions and political battles over

competing interests goes missing at the liberal intergovernmentalism level.

2.4 Constructivism

For constructivists institutions are understood broadly to include not only rules but also
informal norms, and these rules and norms are expected to constitute actors, and to
shape their identities and their preferences.®Actor preferences therefore are not
exogenously given and fixed as in rationalist models, but endogenous to institutions
and individuals’ identities that are shaped and re-shaped by their social environment.
Constructivist generally reject the rationalist conception of actors as utility maximises,
operating according to a logic of consequentiality in favour of March and Olsen’s
conception of a logic of appropriateness. 13 Institutions and values influence
preferences and identities in a more profound way.4° This alternative approach is
chosen by authors whose studies of the CFSP have suggested that actors in this policy
area are also led by norms.'4! Some scholars have emphasised the civilian power of
EU as it might represent a new ethical actor in international affairs who bases its

138 Ibidem.

139 J.P Olsen. and V. March. (2004), “The logic of appropriateness”. ARENA Working Papers 4/9.
140lbidem. Focusing on the EU, Jabko attributes the surge of liberalising legislation to the Commission’s
‘strategic constructivism’, which persuaded a heterogeneous coalition of political actors that ‘the market
idea’ was the solution to all that was wrong in Europe. The idea of market fundamentalism has also
been widespread in the studies of Europeanisation in the fields of labour law and labour market. N.
Jabko (2006). “Playing the market: a political strategy for uniting Europe, 1985-2005.” West European
Politics, 30 (3): 644-645.

141 H. Sjursen, (2002). “Why expand? The question of legitimacy and justification in the EU's
enlargement policy.” Journal of Common Market Studies, 40 (3): 491-513. M. K. D. Cross (2015). “The
European Defense Agency and the MSs: Public and Hidden Transcripts”, European Foreign Affairs
Review, 20 (2/1): 83 — 102.
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strength and its strategic culture on the normative principles of peace, freedom,

democracy, human rights, rule of law, equality and social justice. 142

Strikwerda is a scholar who applies constructivist theories to the armament field and
in particular to the approval of the Procurement Directive. She asks the same research
guestion as her predecessors: Why did MS change their mind between 2004 and 2007
and accept the Procurement Directive? Her methodology is process-tracing based on
official documents (discussions in national parliament, reports, official statements on
defence procurement) and on semi-structured interviews. Strikwerda focuses on four

case studies (the Netherlands, France, Sweden and the UK)143,

Her conclusions differ from those of the other scholars such as Fiott and Blauberger
and Weiss and support a constructivist approach. According to Strikwerda, MS
accepted the Directive because they had a sense of obligation towards internal market
rules (written and unwritten). The turning point is represented by the “reframing” of the
issue from defence/external relations to the internal market. When the internal market
rules were extended also to defence goods, they explicated their normative force over
MS who felt a sense of obligation towards these fundamental rules of the EU:
“Contravening internal market rules or not acknowledging the competence of the
Commission in this policy field would be a high cost.”44 That is why MS accepted the
Directive. Strikwerda claims that the normative variable is more determinant than the

legal one, because MS were not formally obliged to accept the Directive. 14°

Limits

The general limit of constructivism is that it does not explain why ideas change and it
tends to underestimate the material variables which influence the change of ideas.
There are some studies that identify a relationship, for example, between financial and
economic crises and there is a lack of clarity about the interplay of ideas and material
forces.'# Constructivism in the form of Strikwerda’s work has the most nuanced sense

of how states may react to reframing but there are questions about how to

systematically demonstrate this and how to drill down. In this specific case this limit is

142 I. Manners (2006). “European Union ‘Normative Power’ and the Security Challenge”, European
Security, 15(4): 405-421.

143 Strikwerda (2017): 19-36.

144 Ibidem, p.: 24.

145 Ibidem.

146 J.Howorth (2014). Security and defence policy in the European Union. Basingstoke: Palgrave
Macmillan.
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also connected to limitations in methods used in the armament field, which is more

exposed to ambiguity, rhetoric and hypocrisy as will be explained in the next chapter.

3. The Europeanisation literature

3.1 The Europeanisation literature

Europeanisation literature originated in the 1990s as a reaction to the debate around
big integration theories, in particular intergovernmentalism versus neo-functionalism
which seemed to have lost part of its analytical appeal. Europeanisation scholars
wanted to open up a new perspective, a new angle to observe the European integration
which had been until then neglected: the domestic level. Whereas the classical
European integration theories started from an ontological question about the nature of
integration, or why countries decide to pool sovereignty and create institutions like the
EU, Europeanisation moved from a “post-ontological position” observing that EU

institutions have developed and generated effects on domestic politics.4’

Definitions and different approaches: uploading and downloading

Europeanisation is a wide and very elastic concept which has covered different
dimensions and different definitions according to the scholars that have adopted it.
Radaelli, one of the most famous Europeanisation scholars, had appropriately

introduced the term of conceptual stretching to define Europeanisation. 148

An initial fundamental distinction concerns the perspective according to which the
Europeanisation process is analysed. On the one hand, a group of scholars has
conceptualised Europeanisation “as the process of downloading EU directives,
regulations and institutional structures at the domestic level.”4° Another group of

scholars has extended this concept to the process of uploading to the EU shared

147 P. Graziano (2013). Europeanization and domestic policy change: The case of Italy. Abingdon,
Oxon, New York: Routledge. K. Lynggaard, |I. Manners, K. Lofgren (Eds). (2015).Research methods in
European Union studies. Houndmills, Basingstoke, New York, NY : Palgrave Macmillan.

148 C. M. Radaelli (2000). “Whither Europeanization? Concept Stretching and Substantive Change.”
European Integration online Papers (EloP), Vol. 4, No. 8, July 17.

149 K. E. Howell (2002), “Up-loading, Downloading and European Integration: Assessing the
Europeanization of UK Financial Services Regulation”, Queen’s Papers on Europeanisation, 11: 1.
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beliefs, informal and formal rules, discourse, identities.'>° The first one is a top-down
perspective where top is the EU and down is the domestic level. The second one is a

bottom-up perspective where bottom is the domestic level, and MS and up is the EU.

Among the authors that have adopted the top-down perspective, Ladrech is one of
those that better captures this approach in his definition. In fact he defines
Europeanisation as “an incremental process re-orienting the direction and shape of
politics to the degree that EC political and economic dynamics become part of the

organizational logic of national politics and policy-making.”5*

Some scholars, however, have adopted a bottom-up perspective. With this approach
they investigate how MS seek to upload their policy preferences onto the EU agenda.
Risse, Cowles and Caporaso define Europeanisation as the emergence and
development at the European level of distinct structures of governance, that is, of
political, legal, and social institutions associated with political problem-solving that
formalise interactions among the actors, and of policy networks specialised in creating
authoritative European rules.%2

According to some academics the bottom-up approach can coincide with traditional
studies of Europeanisation theories (which try to explain the nature of the EU and the
process of integration starting from the MS level). For example, according to Irondelle
when considering a bottom-up approach, "the focus is on the process of integration
itself and on the creation of common institutions and policies that contribute to the
emergence of a European polity. Neo-functionalism, liberal intergovernmentalism and
multi-level governance follow this approach.” 153

Overall most of the Europeanisation scholars recognise that between the two
approaches and directions there is continual interaction. The top-down and bottom-up
approaches are interlinked and mutually constitutive as they happen at the same time.
Europeanisation is not just a result or a consequence of policy, but also an ongoing
and mutually constitutive process, as the responses of MS to the EU integration

process feed back into EU institutions. In practice these two processes are interlinked.

150 Ibidem.

151 R. Ladrech, (1994). “Europeanization of Domestic Politics and Institutions: The case of France”,
Journal of Common Market Studies, 32 (1): 69.

152T. Risse, M. G. Cowles, and J. Caporaso, (2001) “Europeanization and Domestic Change:
Introduction”. In M. G. Cowles, J. Caporaso and T. Risse (Eds.), Europeanization and Domestic Change
Ithaca, NY: Cornell University Press, pp. 1-20.

153 B. Irondelle (2003). “Europeanisation without the European Union? French military reforms 1991-
96”. Journal of European Public Policy. 10(2):210.

58



154 Borzel found that some MS upload their policy preferences at the EU level through
the policy-making process to ease the downloading of these policies once they have
been adopted.'>®

As reported by Howell, the first perspective considers that the EU level initiates
changes and creates an outcome at the domestic level, whereas in the second
perspective the domestic level initiates changes and creates an outcome at the EU
level. In the top-down perspective European integration is an independent variable and
change in domestic systems is the dependent variable. In the bottom-up perspective
European integration is the dependent variable whereas MS and their policy

preferences are the independent variables.1%®

A second different declination of the interpretation of Europeanisation concerns the
different aspects affected by Europeanisation. Domestic adaptation may involve policy
(norms, goals, policy instruments and style, organisational structure and actor
networks); polity (government-parliament relations, administrative structures, judicial
structures and intergovernmental relations), politics (party and electoral politics,

interest intermediation, public opinion) and institutions.

Radaelli also adds shared belief, styles and ways of doing things, thus offering one of
the widest and most used definitions of Europeanisation, as a “Processes of (a)
construction (b) diffusion and (c) institutionalization of formal and informal rules,
procedures, policy paradigms, styles, ‘ways of doing things’ and shared beliefs and
norms which are first defined and consolidated in the making of EU public policy and
politics and then incorporated in the logic of domestic discourse, identities, political

structures and public policies.” 157
Possible output of Europeanisation process

To link the variables of EU policies and domestic impact, Europeanisation literature
created a framework of possible outputs of the Europeanisation process in a top-down
approach at the domestic level. According to Knill and Lehmkul (and developed by

154 G. Bandov, K. Herceg (2018) “N. Research on Europeanization in Literature: From the Top-down
Approach to Europeanization as a Multi-directional Process”. Cadmus Journal, 3(5): 134-144.

155 T.A. Borzel (2002), “MS Responses to Europeanization”. Journal of Common Market Studies, 40
(2): 193-214.

156 Howell (2002): 3.

157 C.M. Radaelli (2002), “The domestic impact of European Union public policy: notes on concepts,
methods, and the challenge of empirical research” , Politique européenne 2002/1 (n° 5):108.
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Radaelli) there are four main typologies of output which are listed by scholars'®8: a)
absorption - which entails only small non-fundamental changes whereas the core is
maintained without real modification of essential structures and neither change to the
logic of political behaviour; b) transformation - which entails deep changes in the
fundamental logic of political behaviour; c) inertia - which is a situation of lack of
change, lags, delays in the transposition, sheer resistance; and d) retrenchment (that
is intended as a paradoxical effect, as it implies that national policy becomes less

European than it was, strengthening coalitions of domestic actors opposing reform).
Fit and misfit

One of the first theoretical findings of the Europeanisation literature is represented by
the idea of fit or misfit. Risse and collaborators express this concept as follows. The
(degree of) adaptational pressure for change depends on the degree of fit or misfit
between European institutions, rules and practices and the domestic structure if
institutions, rules and practices differ from the European ones.!®® “The lower the
compatibility (fit) between European institutions on the one hand and the national
institutions on the other the higher the adaptational pressure.[...] We will thus expect
domestic change particularly in those cases where the misfit is high and the

adaptational pressures are therefore strong”. 16°
Mediating factors

However this condition is necessary but not sufficient. In fact as explained by Bérzel
there are obviously domestic factors and actors that may block change or on the
contrary emphasise domestic change, pulling this well beyond what is requested at the
European level.’®! Graziano explains that in case of high adaptational pressures the
presence or absence of mediating factors is crucial for the degree to which domestic

changes adjusting to Europeanisation should be expected.16?

158 C. Knill, & D. Lehmkuhl, (1999). “How Europe matters. Different mechanisms of Europeanization”,
European integration online papers (EloP), 3(7). C.M.Radaelli, (2000). “Whither Europeanization?
Concept stretching and substantive change”. European Integration online Papers (EloP), 4(8). Focusing
on the top-down impact Europeanisation is operationalised as processes of domestic change arising
from EU level policies, Europeanisation literature created a sort of typology to classify the different kind
of outputs of the Europeanisation process.

159 T. Risse., M.G. Cowles and J. Caporaso, (2001), op. cit., p. 12.

160 Ibidem. Other scholars specified that if the misfit is too high it might discourage domestic actors
from change. Thus, the ideal adaptational pressure generating domestic change is a medium level of
misfit.

161 T.A. Borzel (2002)."MS responses to Europeanization”, Journal of Common Market Studies, 40(2):
193-214.

162 Graziano (2013).

60



The first resistance might (or might not) emerge from the same government or
bureaucracies which “will try to defend their existing policy tradition and not accept
deviation from the status quo”.1%® According to Duina, implementation policies with
significant misfit were either doomed to fail due to a reluctant domestic government
and or administration. 64According to Knill and Lenschow, the main difficulties and
obstacles to implementation were due to administrative resistance.'® The unwilling
state machinery needed to be forced by societal actors to comply, but empirical studies
problematised this first theoretical assumption.
Benzen created a typology of national variables (which may differ from one author to
another), that influence the domestic impact of the Europeanisation process and
explains the great empirical variation in the effect of the EU policies and the differential
impact in different MS. These national variables are:
- the domestic culture of compliance with European Union measures;
- the institutional capacity, intended as a highly developed institutional capacity
to implement changes which increase the likelihood of successful adaptation;
- the existence of veto players: “Veto points in the domestic decision making
process provide actors with entry points to block unwanted changes, and thus
a high number of veto points will lead to problematic conditions for change
arising from EU pressure, whereas few veto points eases the process. If pro-
change actors have access to resources from supportive formal institutions this

will obviously also help tip the power balance in their favour”.16¢
Different mechanisms of European integration

A final classification traced by Europeanisaton scholars refers to the different
mechanisms of European integration. Knill and Lehmkuhl argue that different
mechanisms of Europeanisation may influence the kind of domestic adaptation. They
identify three types of EU pressure: positive integration, negative integration and

framing integration.

163 O. Treib (2014) “Implementing and complying with EU governance outputs”, Living Reviews in
European Governance, Vol. 9, (2014), No. 1.

164 F.G. Duina, (1997). “Explaining Legal Implementation in the European Union”, International Journal
of the Sociology of Law, 25(2): 155-179.

165 C. Knill and A. Lenschow, (2000). “Do New Brooms Really Sweep Cleaner? Implementation of New
Instruments in EU Environmental Policy”. In C. Knill, A. Lenschow (Eds), Implementing EU
Environmental Policy: New Directions and Old Problems, Manchester. Manchester University Press, pp.
251-282.

166 S. R. Bentzen (2009), Theorising top-down Europeanisation Examining the implementation of the
1992 Maternity directive in Denmark. Dissertation on EU Studies, p. 14. Available online at:
https://core.ac.uk/download/pdf/12518744.pdf (last accessed 17 April 2019).
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Positive integration involves a model prescribed by the EU for the MS to follow which
will take the shape of specific, articulated requirements which MS must implement,
found in new regulatory policies meant to curb the negative externalities, arising from
the internal market!®’. As examples of policy areas using mechanisms of positive
integration, Knill and Lehmkuhl mention environmental regulations and policies having
to do with health and safety at work.

The second mechanism is negative integration, “which is found in old regulatory
policies focusing on creating the internal market, typically through requirement upon
the MS to liberalise or deregulate.” In this second mechanism Europeanisation may
empower a specific group of actors wishing to liberalise the market.® The third
mechanism of Europeanisation is called by Knill and Lehmkul “framing integration”.
This is found in policy areas where the EU is only able to formulate vague and symbolic

policies, usually due to lack of competences to regulate in a hierarchical manner. 16°
Strengths and weaknesses of Europeanisation studies

The Europeanisation literature has the great advantage of having called scholarly
attention to domestic adaptation and the impact of European regional integration.
However, there are three fundamental limits. It is interesting to note that these limits

are recognised and indicated by the same Europeanisation scholars.

First, the top-down approach risks focusing too much on compliance performance, thus
adopting a pro-European normative stance. “This top—down school is interested in
comparing the intended and actually achieved outcomes of implementation, where the
degree of the goal attainment serves as an indicator for implementation success.
Implicitly or explicitly, top-down perspectives tend to view discretion and the resulting

deviations from the centrally decided rule as a control problem.” 170

2. The second fundamental limit is the confusion about the causes of domestic change.

It is not always easy to distinguish EU sources of change from cross-border influence

167 Knill & Lehmkul (1999):2.

168 Ibidem. See also K. Featherstone & C.M. Radaelli, (Eds.) (2003). The politics of Europeanization.
Oxford: Oxford University Press.

169 Knill and Lehmkul (1999):3. Framing integration aims at reform by altering the beliefs and
expectations of relevant actors in a way to facilitate the envisioned changes. The extent of change
observed in the beliefs and expectations of central actors is the explanatory factor in accounts of
domestic change. EU policies can influence this by providing legitimacy to domestic actors supporting
reform, or by providing solutions to experienced problems, and thus convincing domestic actors of the
viability of reform.

170 E. Thomann (2019), Customized Implementation of European Union Food Safety Policy United in
Diversity? London: Palgrave Macmillan, p.241.
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or from global or other European supranational actor influence. When a scholar is
analysing the domestic change as adaptation to the European environment he may
tend to overestimate European variables over global or domestic ones. This is also a
methodological problem that several scholars have tried to address, finding certain
methodological strategies to tackle the problem.’! But, given the high number of
variables at different levels that may influence domestic change, the problem has not
yet been completely resolved.

3. The third limit concerns the lack of elements about the causes of Europeanisation.
This literature describes a process and a domestic change but does not investigate the
reasons why this domestic change happens, nor what the main factors and actors

driving European integration are.

3.2 The Europeanisation literature in the armament field

3.2.1 Europeanisation, defence economics and armaments: an introduction

The debates concerning the Europeanisation of the armaments sector started with the
assumption that European states in NATO should collaborate more closely on
procurement, research and industrial policy to improve efficiency and achieve
economy of scale and reduce duplication. Faced with the drastic reduction of military
expenditures following the collapse of bipolarism and increasing competitiveness,
companies looked for strategies to tackle this hard situation, firstly by reducing the
costs of productions.

One of the most quoted clear examples of fragmentation and overlapping in Europe
was and is represented by the competition in fighter jet production Three different
defence companies developed three fighter jets, a project which carried high
production costs: the Rafale realised by Dassault in France, the Eurofighter Typhoon
produced by EADS, Alenia Areonautica and BAE Systems (UK) and the Gripen

constructed by Saab, a Swedish company.'’? Hartley adopting a defence economic

171 M. Haverland (2005). “Does the EU cause domestic developments? The problem of case selection
in Europeanization research”. European Integration online Papers (EloP), 9(2).

172 M. H. A. Larivé (2014). Debating European Security and Defense Policy: Understanding the
Complexity (Global Interdisciplinary Studies Series). London: Routledge.
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perspective “calculated that Europe could realize efficiency gains of 10-20 per cent
through improved inter-European defense-industrial cooperation ."173

Under this pressure, during the late Nineties the first agreements concerning arms
production and restructuring were signed by some of the European countries. In 1996
WEAOQO (Western European Armaments Organization) was created under the WEU
(Western European Union) to fund armaments research. 1’4 In the same year OCCAR
(Organisme Conjointe de Cooperation en Matiere d’Armement) was created by four
MS - Italy, France, the United Kingdom and Germany - and then enlarged to other
EUMS with the aim of improving production collaboration.’®> In 2000 a Letter of Intent
(LOI) and then a Framework Agreement was signed. It touched on topics such as:
security of supply, transfer/export procedures, security of information, research,
treatment of technical information and harmonisation of military requirements. It
introduced a Global Project Licence aimed at facilitating exchange of components and
spare parts which presents strong analogies with the Global and General Licences
envisaged in the ICT Directive which was approved seven years later and which of
course covers all the EUMS:176

However, early studies on the extent to which this was happening suggested that the
effect of Europeanisation was limited, considering the intergovernmental nature of
these armament institutions and that OCCAR and LOI involve only a part of the EUMS
and in particular the main producers and exporters.’’

The birth of the ESPD and CSDP opened new scholars' perspectives. In 2003 the EU
launched European Security Strategy (ESS) identifying threats and challenges, as well
as the EU's objectives and goals in defence and security.1’® In 2004 the European
Defence Agency was created to develop defence capabilities in the crisis management
sector; to promote and strengthen European armaments cooperation; to contribute to
strengthening the EDIB and to creating a European market for internationally

competitive defence materials. Also the European Commission, since 1996 has been

173 T. Sandler and K. Hartley (1999). The Political Economy of NATO: Past, Present and into the 215t
Century, Cambridge: Cambridge University Press.

174 K. Schilde (2017).
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177 J.Mawdsley (2000). “The changing face of European Armaments Co-operation: continuity and
change in British, French and German Armament Policy 1990-2000”, PhD Thesis, University of
Newcastle upon Tyne, Department of Politics, October 2000. M. DeVore (2013), “Explaining European
Armaments Cooperation: Interests, Institutional Design and Armaments Organizations” European
Foreign Affairs Review: 1-27.
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dealing with the armaments field to facilitate collaboration in the armament sector, to
increase funds for security and defence research and to ease intra-Community
transfers of defence materials.

The growing initiatives and institutions that revolved around the CSDP and CFSP
stimulated a new stream of studies with different academic perspectives. Constructivist
scholars (like Manner, Meyer and Stricknann), who claim that identity, discourse,
culture and ideas form the key driver for policy choice in the field of International
relations, focused on the normative power of the CFSP. 1 According to Manners the
EU is committed to doing the least harm by promoting nine universal normative
principles: peace, freedom, democracy, human rights, rule of law, equality, social
solidarity, sustainable development and good governance.'® Other scholars such as
Webber adopted a security governance approach, claiming that the creation of
supranational institutional structures would have favoured élites socialisation.
Another stream of studies revolves around the growing role of the two supranational
EU bodies, the Commission and the ECJ, but this will be addressed in the next section.
On the other hand, studies on the EDA stressed the largely intergovernmental nature
of this agency and the limited engagement with it by larger states,'2 and the continuing
“techno nationalism”, maximising military-technological autonomy in order to maximise
national strategic autonomy” thus leaving defence industry and technology still well
rooted at the national level of EU MS.183

EU and armaments is an immense theme. Under this broad umbrella, a plurality of
aspects relating to armaments can be analysed, of which the most important are: arms
production, military expenditures and arms procurement, arms exports, arms export
control, foreign and defence policy at the national and EU levels. Different kinds of
arms require different approaches (for example, light arms and weapons of mass
destruction have their own specific literature). Furthermore, different academic
perspectives can be included, such as political economy, economics (micro and macro

economics), but also international relations, strategic studies, war studies, geopolitics,

179 1. C. Meyer ad E. Strickann. (2001). “Solidifying constructivism; how material and Ideational factors
interact in European Defence”, Journal of Common Market Studies, 49 (1):61-81.

180 I. Manners (2006). “European Union ‘Normative Power’ and the Security Challenge”, European
Security, 15(4): 405-421.

181 M. Webber et alii (2004). “The governance of European security “, Review of International Studies
(2004), (30): 3—-26.

182 J. Mawdsley, (2015). “France, the UK and EDA”. In N. Karampekios and I. Oikonomou (Eds). The
European Defence Agency: Arming Europe. London and New York: Routledge, pp.139-154.

183 R.A. Bitzinger, (2010). “Globalization revisited: internationalizing armaments production”. In: A.T.H.
Tan (Ed.). The global arms trade: a handbook. London: Routledge, pp. 208—220.
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military studies, comparative, European and international law, history, European
integration theories, political science and decision-making processes. There are also
myriad streams of studies which could be analysed, such as the complex relationships
between NATO and the EU armament policy, the complex intertwining between
European integration and globalisation dynamics in the restructuring of arms
production and its consequences, and so on.

The present dissertation covers only one dimension of armaments (arms export
control) and one main disciplinary perspective (European Integration theory), which is

explained in the following section.

3.2.2 The Europeanisation literature in the field of arms exports control

The Europeanisation literature has also inspired researchers in the armaments field.
Most of the authors are not scholars but are researchers from peace research institutes
or practitioners. Their studies are extremely interesting. If on the one hand their
theoretical references are less articulated and their methods less sophisticated, on the
other, practical experience gives substance to the Europeanisation tools and offers
some interesting suggestions for further studies. Another characteristic of these
studies is that they focus mainly on the European Code of Conduct, whereas there are
no studies applying Europeanisation to the Directive on Intra-Community transfer, thus

showing a lack of studies in this field, a gap which this thesis will help to bridge.

Kyree Holm’s contribution is one of the best structured. Holm investigates the impact
of another instrument the EU Code of Conduct on Arms Exports on national legal
frameworks using three case studies (ltaly, Germany and Belgium) and
Europeanisation theories as theoretical references. The aim is to assess domestic
change in arms export practice and whether there is convergence among MS on their
arms export control policies. 18 The cases are chosen, among other factors, in order
to represent high regulation countries (Germany and Italy) and low regulation countries
(Belgium). Holm observes that despite the voluntary dimension of the European Code

of Conduct on arms exports “has served to pressure Italy and Germany to lower their

184 K.Holm, (2006). “Europeanising export controls: the impact of the European Union code of conduct
on arms exports in Belgium, Germany and Italy.” European Security, 15(2): 213-234.
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levels of export control, while nevertheless improving Belgian standards.”'® The result

is a convergence trend toward a median level outcome.86

Mark Bromley, a senior researcher of SIPRI, in two successive publications reaches
conclusions compatible with those of Holm. The first study is realised together with
Brzoska, another well-established researcher on arms control. Using quantitative
methods, the study finds that the Code of Conduct had some impact on national arms
export policies, but was limited to reducing arms export to the countries whose
governments are violators of human rights and to states in conflicts. However, the
impact is limited, it does not affect broader norms concerning democracy and
economic development. Furthermore, according to these two authors, there was little
evidence that the adoption of the Code of Conduct had improved harmonisation of

national arms export policies.®’

Another study by Bromley in the same year, dealt with the domestic impact of the EU
Code of Conduct focusing on three case studies: the Czech Republic, the Netherlands
and Spain. He used qualitative methods and in particular interviews with main actors
in the field. He found that the adoption of the non-binding Code of Conduct on
European arms exports has favoured an increase in transparency and parliamentary
accountability in the three case studies: “Especially in countries that were not so
transparent to start with, the implementation of the Code of Conduct has led to greater
public transparency. This has led to more information being available on arms exports,
which in turn has led to political parties and civil society in some MS citing examples
from other MS to push for domestic change. In this way the Code’s implementation
has indirectly, through the process of benchmarking, increased the levels of
parliamentary accountability across the EU.” 188

However, with the passage of time, this moderating influence with respect to domestic
change in the direction of a more transparent and responsible arms export policy
seems to have decreased or even disappeared. For example, Bromley in 2012,
undertaking an assessment of the impact of the EU Common Position 2008/944/CFSP

on European Arms Exports (8 December 2008) — which is the new more binding

185 Ibidem, p.,230.

186 Ibidem, p.231.

187 M. Bromley, and M. Brzoska (2008).“Towards a common, restrictive EU arms export policy? The
EU Code of Conduct on major conventional arms exports’, European Foreign Affairs Review, 13(2):
333-356.

188 M. Bromley (2008). “The impact on domestic policy of the EU Code of Conduct on Arms Exports.
the Czech Republic, the Netherlands and Spain”, SIPRI Policy Paper n. 21, May 2008.
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formula of the Code of Conduct — indicates that the trend of increasing transparency
continues but “there were signs that this dynamic might be losing its momentum.”*&°
More drastically other researchers and NGO representatives identified an inversion of
the direction of the Europeanisation process, toward more pragmatic arms export
policies and practices. For example, Nils Duquet of the Flemish Peace Institute,
analysing EU arms export policies towards the countries of the Arab spring, basing the
analysis on quantitative methods drawn from EU consolidated report on arms exports
and national reports on arms exports, claims that “Instead of a more restrictive
approach to arms exports, several MS have continued their relaxed arms export policy
vis-a-vis the Arab region, or have further eroded their traditionally restrictive arms
export policy for this region.” 1%

In conclusion, armament studies show a moderate impact of the EU Code of Conduct
on domestic arms export policies towards a more responsible and transparent arms
export control system. However, this influence is weak and declines until nearly
disappearing from the late 2010s. Overall Europeanisation studies on armaments offer
extremely interesting contributions, concerning the output of domestic change as
consequences of the Europeanisation process as a result of the intergovernmental
channel. However, they focus mainly on the European Code of Conduct, whereas
there are no studies applying Europeanisation to the Directive on Intra-Community

transfers and there is thus a gap in the literature.

4.Conclusion: the rationale for Europeanisation

After reviewing the European integration scholars’ debate on EU arms export control
regulation | explained their strengths and weaknesses and identified their limits that
can be summarised as follow. Neo-functionalism expects MS convergence due to
supranational institutions and large transnational firms but this overlooks the reality of
MS differences and contexts. Rational choice institutionalism has the conceptual tools
to look at differences in MS structures and contexts, but has not focused on these

differences in explaining the defence policy area. It has not drilled down. Liberal

189 M. Bromley (2012). “The review of the EU Common Position on arms exports: prospect for
strengthening controls”. Non Proliferation papers, n 7, January 2012: 7.

190 N. Duquet, (2014). Business as usual? Assessing the impact of the Arab Spring on European arms
export control policies', Brussels: Flemish Peace Institute.
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intergovernmentalism is also more aware of the domestic context but has tended not
to drill down to focus on the question of MS differences, except in terms of broad
national interests. Constructivism in the form of Strikwerda’s work has the most
nuanced sense of how states may react to reframing but there are questions about
how to systematically demonstrate this and how to drill down which need more

explanation.

Moreover all these “big integration theories” share a fundamental limitation when
applied to arms export control and especially to the defence package: they are not
falsifiable. In order to answer the fundamental question “why did MS accept the ICT
Directive?”, the most appropriate methods are interviews, process tracing or focus
groups. But these methods, as | explain in depth in the methodological chapter, are
particularly weak in the armaments field, because actors (representatives of
governments, bureaucracies, companies) tend not to disclose all the information, and
change their answers according to the interlocutor, thus making the basis of a
theoretical castle extremely irregular. That's why different scholars (Fiott, Strikwerda,
Blauberger and Weiss) asking the same fundamental question and using the same
research methods, reach opposite conclusions, validating intergovernmental,

constructivist and institutionalist theories respectively.

In order to address these theoretical and methodological weaknesses which
characterise a “big theories” approach to the armament field in general and to the ICT
Directive in particular, | decided to circumvent them, by changing perspective (top-
down), theoretical framework and methods. Europeanisation theory appears to be the
most flexible approach, allowing a top-down perspective to investigate how European
integration works in practice.

Besides this, there are a number of other reasons why | chose the Europeanisation
lens to investigate domestic change as triggered by the transposition of the Directive
on intra-Community transfers.

Firstly, Europeanisation allows gathering a great variety of responses between
different MS and the diversity of the transposition pathways of each MS, in harmony
with the different weight and role of the defence industry and other social actors,
different legal traditions, as well as different social and economic conditions. This
flexibility and concreteness allows gathering original MS contributions for re-defining

and re-appropriating European commitments in domestic policy arenas.
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Secondly, in the specific arms export control field, MS focusing on the differences
between MS and their domestic actors is even more important. As Mawdsley has
argued, treating the EU as a sui generis actor, where the knowledge gained from
studying defence economics at a national level can be ignored, can lead to misreading
the particular issue.'®* My thesis argues that combining insights from the national
public policy-making literature with measures designed to take into account the
unusual nature of the armaments field can, in fact, give a better understanding of the
direction that Europeanisation is taking in this sector. Rather than concentrating on
negotiations in Brussels as other scholars have done, | concentrate on the national

transposition of the Directive in three states and look for evidence of policy change.

Thirdly, the ICT Directive which is at the core of the present dissertation, is very general
and vague in its formulation because it touches on a topic which has been jealously
guarded by MS and managed at the intergovernmental level. As a consequence, it
leaves a wide marge of manoeuvre to MS in transposition measures. Thus, MS

decisions are crucial to the success and failure of the EU policy.

Fourthly, I fill a lack in the arms export control literature considering that most of the
studies focus on the supranational level of the ICT Directive. There are only a few
cases that study the Europeanisation of arms export control from a domestic
perspective and a few comparative analyses of the domestic impact. Domestic
regulation and change have also been neglected by scholars because of the effort that

research of this nature requires.

Though adopting Europeanisation as the theoretical lens, the thesis also tries to
address the main weaknesses of Europeanisation literature in reference to the three

main points explained in section 4 as follows:

1) That Europeanisation is good a priori. The thesis does not adopt the formula of the
“‘goodness of fit” which characterises Europeanisation literature. The direction and
content of EU policies or acts can be another important variable influencing the attitude
of MS and of European citizens. And so in the thesis | investigate the direction of the
Europeanisation process. As a consequence the term of comparison for domestic
change is not represented by the European directives (the European act disposal) in
terms of compliance, but by the national legislative situation preceding the approval of

the Directive.

191 Mawdsley (2000).
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2) The Europeanisation literature is characterised by confusion about the causes of
domestic change. Being aware that this limit cannot be completely overcome, | assess
domestic change by analysing the national laws transposing the Directive 43/20009.
Despite expressing also national and even global variables, the national laws
transposing the Directive are undeniably linked to the European level.

3) Europeanisation is not a grand theory and does not investigate the overriding factors
that generate European integration, but looks at the domestic change as a
consequence of EU variables. | use Europeanisation lenses exactly for what they are:
a tool that enables studying the direction of the Europeanisation process and the
domestic adaptation. | do not pretend to explain what drives the Europeanisation
process but just the direction of change. Asking what type of model is emerging and
asking who gains from that model also indirectly sheds light on the question of who the
driving actors are in this field.

In conclusion, | adopt a top-down approach focusing on the domestic change in three
national case studies as a consequence of the implementation of Directive 2009/43/EC
on intra-Community transfer using two models and eight dimensions measured from O
to 5. In this way the analysis offers an original contribution to the Europeanisation
process in the field of arms transfers control and transparency. This analysis allows
me to investigate the direction of the Europeanisation process in the armaments field
at a domestic level. As instruments to investigate domestic change, | use national
domestic laws on arms export control and transparency before and after the
transposition of the Directive, in order to avoid basing methods on declaring which are
extremely changeable in this field. It also allows me to draw on national public policy
literature to ensure that my understanding of domestic change is sensitive to the

existing context (see Chapter 3 for a full explanation).
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Chapter 3. Methodology

54.1.1 Introduction

Colin Powell’'s famous UN speech showing a model vial of anthrax and presenting
evidence on Iraq’s development of biological weapons — most of which has since been
proved false — is emblematic for understanding the risks and difficulties in investigating
arms (conventional and unconventional) control. It shows how representation, rhetoric
and non-knowledge are used in the arms control field, and the infinite traps connected
to long chains of non-knowledge which starts from an anonymous “witness” and arrives

at the UN, becoming a casus belli for military intervention.%?

In the armament sector, the risk of relying on statements that do not correspond to the
truth are theorised by strategic studies and are confirmed by empirical findings.
Strategic studies teach that perception of threat plays a fundamental role.*®® For
example, a state might be interested in overstating its military equipment, armed forces
and even military expenditures for deterrence reasons. By contrast, a government
might be interested in understating its armaments exports towards unreliable
governments because of internal social pressure to commit to responsible arms
transfer control and to be consistent with the domestic obligation of rule of law or other
democratic values.*®*

Secondly, a state might adopt rhetoric or hypocritical declarations, making far reaching
commitments that they are not willing or able to keep.'®® It might happen that a state
adheres to a treaty or to an arms control instrument in order to obtain a fagade of

192 “Full text of Colin Powell's speech”, 5 February 2003,
https://www.theguardian.com/world/2003/feb/05/irag.usa, last accessed 12 may 2019.

193 Bozzo (1991).

194 J. Erickson (2015). Dangerous trade: arms exports, human rights and international reputation. New
York: Columbia University Press, p. 23.

195 S. Krasner (1999). Sovereignty: Organized Hypocrisy. Princeton: Princeton University Press. A.
Héritier (1997).“Policy-making by subterfuge: interest accommodation, innovation and substitute
democratic legitimation in Europe - perspectives from distinctive policy areas.” Journal of European
Public Policy, 4(2):171-189.
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ethicality, but that they formulate it in such a vague way as to render it easy to
circumvent.

Thirdly, in the specific field of conventional arms export control, it might happen that
actors in this sector change versions according to the interlocutor. A member of
government might want to appear more restrictive and ethically oriented with the
parliament and with civil society, whereas with operators in the sector and peers they
are freer to show a more favourable attitude toward a liberal and flexible market within
and outside European boundaries. There are several empirical instances that confirm
this. For example, a representative of the Italian Presidency of the Council declared
during a meeting with the NGOs that the Italian Government pushed from the beginning
to make the Directive stricter particularly with respect to the joint responsibility of MS
on the final destination of coproduced goods.'%¢ Nevertheless, the representatives of
the Italian Foreign Ministry asserted their desire to liberalise arms export policies with
non EU members and extended the principle of delegation beyond the Directive.1%” A
similar double attitude can be found in the UK Government when explaining the
reasons for its scepticism towards the Defence Package: in interviews by scholars
these officials answered that the Directive was too burdensome on domestic
regulation,®® but to the House of Commons they said the Directive was too light to
sustain rigorous domestic regulation.'®® The secrecy that characterises this sector
makes it more difficult to control the veracity of a declaration, especially if a meeting
takes place behind closed doors.

Fourthly, some actors and companies rarely disclose their interests and admit that they
want to influence the Commission or a political body. They tend to leave few written
traces of their lobbying activity. It is more likely that they use a think tank to shape their
interests and perception in a wider political perspective in a consistent narrative. For
this reason, the use of a methodology such as process tracing analysis might
overestimate the role of those actors leaving written traces compared to those who use

less evident or less direct ways to influence a political body.??° As a consequence, an

196 Minutes of the meeting between Italian NGOs Rete Italian per il Disarmo and the Representatives
of the Italian Government, held on the 30 May 2009, not published, author attended.

197 F. Azzarello of the UAMA declared that the Italian law was penalising for Italian companies. During
a hearing in the Senate Defense Committee, he claimed: "I am referring to a desirable introduction, in
article 13 of law 185/90, of the provision of a global export license, already provided for within the EU,
for movements outside the EU.”, 24 May 2017, IV Commission of the Italian Senate, Affair n. 912,
https://lwww.senato.it/leg17/3655, last accessed 15 March 2019.

198 Fiott (2017).

199 Ibidem.

200 D. Collier (2011).”Understanding process tracing.” Political Science & Politics, 44(4): 823-830.
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analysis based on process tracing or voluntary declarations can reach different results
compared to assessment using a sort of network analysis extended to informal

meetings and other forms of socialization.

Another strategy used by companies and which seems successful is that of
complaining regardless, even when they are quite satisfied with a legislative measure
or the economic situation. Furthermore, they tend to paint the economic situation as
worse than it actually is in order to obtain more support from the states and the EU.
For example in 2016, a representative of the most important Italian defence company
complained about a crisis in the sector. The representative asked for major support
from the Italian state in terms of public expenditures, political support for exports and
investments on research and development.?°* However, upon examining the official
data including the research presented in that meeting, no trace of crisis in the sector
was found; the representative was merely exaggerating in order to stimulate state
support. It might happen that these kinds of exaggerated claims are reported in a
document that is then quoted as a point of departure in a scholar’s paper, resulting in
a chain and multiplication of non-knowledge.??

Fifthly, the boundaries between each category of actors are blurred. For example, the
same person working as a consultant for the government administration might be
collaborating simultaneously on several projects with defence companies and writing
essays for a think tank. This makes it hard to understand who he is representing when
making a declaration or a political move. Furthermore, there are cases of “revolving

doors”, where high officials are hired from domestic companies.?°3

Lastly, the analysis is complicated by the fact that each actor category is fragmented:

for example, studies reveal clearly different positions within the administration between

201 Flyorbitnews (2016). “Dove va lindustria della difesa Italiana”, June 2016. Available online at
http://www.flyorbithews.com/2016/06/09/dove-va-lindustria-della-difesa-italiana/ (last accessed 07
September 2019)).

202 A. Brzozowski (2019). “European Defence Fund talks reveal rift over EU’s defence future”. Euractiv.
Available online at https://www.euractiv.com/authors/alexandra-brzozowski/ (last accessed 15 March
2019); Mawdsley (2018); ENAAT (2016b). “Why the EU should not subsidy military research.” ENAAT
Position Paper on the proposal of Preparatory action on Defence research, available online at:
http://enaat.org/wp-content/uploads/2016/09/ENAAT-Position-on-Defence-research-PA_FINAL.pdf
(last accessed 15 March 2019).

203 Among others see, |. Davis, (2002). The regulation of arms and dual-use exports: Germany,
Sweden and the UK. Oxford: Oxford University Press; A. Stavrianakis (2010). Taking aim at the arms
trade. NGOs, global civil society and the world military order. London: Zed Books. L. Mampaey, (2008).
“Il sistema militare industriale.” In: C. Bonaiuti and A. Lodovisi (Eds.), L'industria militare e la difesa
europea (pp- 32-43). Milano: Jaca Books; P. Holden (2016). Indefensible: seven myths that sustain the
global arms trade. London: Zed Books.
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officers responsible for controlling arms exports and officers tasked with supporting
arms exports. 294 Similarly, at the EU level, the positions of different DGs are
differentiated with regard to human rights or how to distribute funds for military and civil
research. As explained before, there is also a differentiation between the category of
defence companies (prime contractor and subcontractors) and between NGOs
(opposing the arms trade or in favour of strict regulation). Thus, it might appear
superficial to attribute a position to a category of actor after just a few interviews given
in the same context with the same interlocutor with the same segment of that actor
category.

For all the reasons mentioned above, the arms control field is extremely vulnerable to
these variabilities. Consequently, the use of qualitative methods, and particularly
interviews and process tracing, must be treated with caution; otherwise, the overall
theoretical castle may be built on the quicksand of changeable declarations from actors
in this field.

The question of the limits of quantitative and qualitative methods in the armaments
field has been discussed among scholars who have dealt with armament issues for a
long time. For example Williams et al brought together a group from critical military and
war studies to examine methodologies for military-related research.2%> Most of the
group’s attention is devoted to access, data sources and qualitative methods. At the
same time, there are also useful references to quantitative methods. For instance,
Mawdsley engages with quantitative methods and the limits of the existing datasets,
but also small N comparison and process tracing.2°¢ Another scholar who devoted time
to qualitative methods and especially to issues with process tracing based on official
documents and interviews is Deschaux-Beaume. Despite focusing mainly on military
personnel, she reports difficulties related to the unavailability of certain documents due
to the sensitivity of the subject but also of reticence of those being interviewed. “In any
research project on defence matters an essential methodological problem quickly
emerges: the problem of access to internal documents, very opaque technical jargon,

specific languages and social codes. The environment is difficult and suspicious.”?%’

204 For France, see Béraud-Sudreau (2014); for the UK, see Davis (2002) and Stavrianakis (2010).
205 Williams et alii (2016). The Routledge Companion to Military Research Methods, London:
Routledge.

206 J. Mawdsley (2016). “Comparing Militaries: the challenges of Datasets and Process-Tracing.” In A.
Williams et al. (Eds.), The Routledge Companion to Military Research Methods. London: Routledge, pp.
115-125.

207 D. Deschaux-Beaume (2012). “Investigating the military field: qualitative research strategy and
interviewing in the defence networks.” Current Sociology, 60(1): 101-117.
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She argues that it is not sufficient to rely on a few interviews to rebuild a fact, because
the actors are often neither objective nor sincere. “The interviewees cannot be
assumed to be objective, as they are personally involved. There are peculiar
methodological challenges particularly due to the status of military speech”. 208
Consequently, she combined two techniques. She opted for a multiplication of
interviews at different levels of the decision-making processes in order to avoid
unilateral and official discourse and to triangulate the collected data and sources.?%°

As Mawdsley and Holden have argued, the armaments field is extremely disposed to
exchanging opinions for facts and creating myths that are not scientifically
demonstrated. Mawdsley analyses EDA documents and explains how not all of the
principles on which they are based are scientifically demonstrated nor consistent with
each other.?° Holden demolishes “seven myths” which do not have any strong
scientific basis but which are, however, widespread in the arms environment and
reported as fact - not just by economic and political actors who are directly involved -
but also by EU bodies and even by the newly arrived scholars, as a premise for their

analysis.?!!

Given that it is not only possible but likely to find opposite declarations from different
actor categories, it is also easy to confirm a thesis or refute another depending on
which declaration you want to pick up. This also affects the principle of falsifiability of
the hypothesis that each scholar wants to test. That is perhaps why different scholars
asking the same fundamental question using the same methods in the same discipline

can reach opposite conclusions.

208 |bidem, p. 115.

209 Ibidem.

210 J. Mawdsley (2008b). “L’industria europea degli armamenti nel contesto dell’integrazione europea.”
In C. Bonaiuti, Dameri, Lodovisi (2008) (Eds.) L’industria militare e la difesa europea: rischi e
prospettive, pp. 75-82.

211 .P. Holden (2016). Indefensible: seven myths that sustain the global arms trade. London: Zed
Books.
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2. Methodological approach of the thesis

2.1 Approach of the thesis

Being aware of the methodological limits mentioned above, this thesis has used a
different methodology, and perspective. Trying to avoid methodological traps and
unilateral perspectives, it is based on source and methods that are less exposed to

subjectivity and changeability.

The research involves a comparative study of the implementation of the EU Defence
Package and especially on the impact of EU Directive 2009/43/EC (6 May 2009) on
different national arms exports control legislations. The specific aim is to assess the
impact of the Directive on some crucial aspects of national legislations and policies on

arms export control and transparency in EU countries.

The thesis revolves around the following fundamental questions: what is the direction
of the Europeanisation process in the field of arms export control and transparency?
In particular, do MS converge and what do they converge around? Do they converge
around a strict arms export model where commercial variables are subordinate to
political ones, or around a more flexible and liberal model or do they tend to converge
around a mediation between these two models? Is there an imbalance in this

convergence with regard to one model or another?

In order to answer these questions, | narrowed the field of analysis to one Directive,
Directive 43/2009, and three case studies: Italy, the United Kingdom and Hungary.
Operationalising the Directive as the independent variable, and the national
transposition and implementation as the dependent variable, my analytical framework
refers to Europeanisation in an EU perspective, with a top-down understanding of the
EU’s impact on the MS through the formulated policy of the internal arms market
Directive carrying specific requirements for MS laws.
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2.2 Why the three case studies

| selected the UK, Italy and Hungary as case studies on the basis of the following
criteria. These criteria principally concern the kind of legislation on arms export control
and the degree of transparency. The legislation and rules about transparency can be
more or less advanced, and more or less strict (with respect to transparency, we are
referring particularly to internal and end-user control and exports prohibitions). | chose
these three EU MS because of their very different levels of strictness and rigor
concerning national arms export control regulation: one country with especially
intrusive and strict regulation (Italy), one country with more flexible regulation (the UK),
and one country with newer regulation (Hungary). | was able to evaluate the differences
and similarities in the transposition of the Directive and its impact on national regulation

of arms export.

The three case studies differ also in size, structure and technical autonomy of the
national defence industries (including relatively large industries capable of developing
various kinds of weapons, well-integrated at the European level, as well as medium
and small defence industries that involve smaller capabilities or produce small parts
and components for larger systems). The three case studies differ also in weight of
societal actors: defence companies are strong in Italy and the UK but are minimal in
Hungary. Similarly, non-governmental organisations are strong in Italy and the UK but

not in Hungary.

The hypothesis is that, despite great differences between these three case studies (in
terms of their regulations, constitutions, institutions and relationships between the state
and the market), these three case studies tend to converge around a similar arms
export control model, as a consequence of the domestic change generated by the

Europeanisation process in this field.

2.3 Why the Directive 2009/43/EC?

EU Directive 2009/43/EC of the European Parliament and of the Council of May 6%
2009, simplifying terms and conditions for the transfer of defence-related products

within the Community, is intended to remove obstacles to the free circulation within the
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EU market of defence-related products, by reducing administrative burdens and
simplifying terms and conditions to obtain arms exports licences. The directive’s aim is

to strengthen the technological and industrial bases of the European defence industry.
I chose this Directive for the following three main reasons.

First, the Directive is the first EU binding act on the delicate subject of conventional
arms transfers. As explained in the introductory chapter, armament issues have long
been exempted from EU regulation for legal reasons (due to a restrictive interpretation
of Article 223) but also for political and strategic reasons. The ICT Directive is the first

in the arms transfer field.

The second is because it is the output of an unconventional decision-making process.
The process differed from the traditional inter-governmental approaches to armament
issues. By contrast, this directive has seen the proactive role of the Commission in
collaboration with the ECJ in the phase of the initiative.

The third is that that the ICT Directive is grounded in the rules of internal market and
freedom of movement of goods, as opposed to a CFSP perspective, as a way to
harmonise arms export control regulation. | investigate the advantages and
disadvantages of this perspective applied to the armaments field and the
consequences of influence/consistency with the CFSP.

This directive has generated a wide debate both politically between practitioners and
representatives of NGOs and academically representing a point of departure from the
traditional intergovernmental decision-making processes that has dominated EU

armament issues.

2.4 Two models and eight dimensions

In order to assess the direction of domestic change and compare the different case
studies, | use two fundamental arms export regulation models. They are two ideal
types. The first one is the restrictive model. This model focuses on ethical variables
such as respect for human rights, peace and development. In the model, the rule of
law prevails over commercial ones in arms exports, where there is maximum
transparency and active involvement of civil society, strict bans and an emphasis on

the principle of responsibility for all the actors involved.
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At the opposite of the spectrum there is the arms export control pro-industry model,
intended as an arms export control regulation characterised by the maximum weight
given to commercial variables over ethical and even strategic ones. In this model
transparency is minimal and also the obligations of the executive branch with respect
to parliament are reduced to minimum terms. This leaves maximum flexibility to the
executive power in deciding arms export policy, emphasising pragmatism.
Consequently, the aspects regulated by primary law are exiguous, with most regulated
by executive acts or bureaucracies, and/or just analysed case by case. In the pro-
industry model, the principle of responsibility is replaced by the principle of delegation,
including delegating the export decision to a country with lower barriers to exports. The
first ideal model emphasises checks and balances, and is characterised by the
presence of different actors that may slow down the decision-making process but can
offer better guarantees against corruption and illicit traffic. The second model is
extremely centralised. The first is transparent and accountable whereas the second is
opaque and most of the information is not reported to the public. Of course, these are
two ideal types and the concrete domestic arms control regulations can be placed in

one of the different intermediate points of the continuum linking these two poles.

In order to identify these two models, | used eight dimensions: (a) balance between
political strategic variables and economic-industrial variables; (b) balance between
legislative and executive power in regulating arms exports; (c) balance between
primary law and secondary law in regulating arms exports; (d) balance between
transparency and opacity in arms transfers data; (e) balance between national
responsibility on the final destination of co-produced goods and mutual recognition
principle/delegation to partner countries; (f) balance between centralisation and checks
and balances in the authorisation and control procedures; (g) balance between the role
and weight of the state with respect to the role of the companies; and (h) balance

between common standards and fragmentation in arms export control rules.

3. The comparative taxonomy to assess direction and intensity of domestic

change

Having established the dimensions, there remains the question of how to assess the

individual policy characteristics that shape each dimension. What are the key
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indicators and evidence for domestic change? According to Hall, domestic change can
involve: 1) the overarching goals that guide policy in a particular field; 2) the techniques
or policy instruments used to attain those goals, that is to adjust arms export licensing
procedures or control in order to pursue the fundamental goals; and lastly 3) the
precise settings of these instruments.?'? According to the variables involved, Hall
distinguishes three kinds of changes. He defines a first order change where instrument
settings change in light of experience and new knowledge, while the overall goals and
instruments of the policy remain the same. When instruments of policy are altered but
the overall goal(s) remain the same, there is a second order change. The third order
change alters the hierarchy of goals and fundamental paradigms that shape the values
and objectives pursued in the policy.?3

Building on Hall, Graziano investigates domestic change as a result of the
Europeanisation process in Italy, comparing three different sectors (agricultural policy,
cohesion policy and employment policy). 224 He uses four political institutional
dimensions to assess the lItalian case: executive-legislature relationships, centre-
periphery relationship,- political party-interest group power balance and bureaucratic
functioning. According to the number involved in change Graziano classifies the
intensity of change. He calls “policy transformation those cases in which all four policy
structure dimensions show relevant change, policy adjustment when two or three
policy structure dimensions change significantly, and policy continuity when one

dimension significantly changes or no policy structure change is detected.”?t®

Building on Graziano and Hall, | assess domestic change along my eight dimensions.
| measure each of these dimensions on a scale from 0 to 5. This scale allows me to
assess better the intensity of change. Some of the eight dimensions involved relate
directly to the fundamental goals and principles of arms export control policies: for
example, the first dimension which concerns the balance between economic and
strategic, political and ethical variables. The way in which each MS orders the different
variables (ethical, political and strategic issues on the one hand and economic and
industrial on the other) in case they conflict directly, informs policy goals, according to

which principles and bans on exports are defined. Thus, the number of dimensions,

212 P. Hall (1993). Policy paradigms, social learning, and the state: the case of economic policymaking
in Britain. Comparative Politics, 25(3): 275-296.

213 Ibidem. p. 278.

214 Graziano (2013).

215 Ibidem, p. 17.
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the intensity of change along the scale but also the relevance of the dimensions with
respect to the paradigms and goals of arms export policy will be considered in order to
assess domestic change.

To assess the direction and intensity of change at the domestic level, | use a scale of
intensity expressed in the form of taxonomy for each of the eight dimensions. The scale
is based exclusively on the legal disposal and formulation of the regulation of arms
export control and transparency. Overall lower values are associated with a pro-
industry model of European arms exports whereas higher values with a restrictive
model, where ethical and political values prevail. The taxonomy is articulated as follows

for each of the eight dimensions:

3.1 First dimension: political and strategic variables versus economic and

industrial variables

The first dimension concerns the balance between economic and industrial variables
on one side and political and ethical variables on the other. In order to measure this
first dimension, | use a scale of intensity from 0 to 5, where 5 indicates the maximum
weight of political and strategic variables, and 0 the minimum weight of political
variables (and maximum weight of economic variables in the formulation). It is
important to remember that the measurement is undertaken on the letter of the laws
and not on the practices in arms exports. Thus, if the main regulation makes no
reference to economic industrial variables in the text and disposal of the law and in
assessing arms export policy, the rank is 5. Where there are explicit references to
economic and industrial variables, in assessing export criteria, plus other references
to the right of secrecy and commercial confidentiality, without a clear priority of the
political variables over the economic ones, the rank is 1. If there is no regulation and
the only criteria followed is just that of profit with no regard to security and ethical
values, the rank is 0. Between 0 and 5 there are other intermediate levels as illustrated

in the following figure.
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Table 3.1- Balance between political and economic variables: scale of intensity

Rank

Scale description

5

In the main legislation (primary law), there is no reference to economic-industrial
variables in assessing arms export policy.

Economic industrial variables are quoted in primary law on arms export control and
transparency but they are clearly subordinated to the political and strategical ones.

Economic and industrial variables are present and there is no clear hierarchy/order of
priority between political, ethical and economic variables de iure or de facto.

Economic and industrial variables are present in the regulation and there is also one of
two elements: a) a member of the Ministry of Economics or of International/European
trade is responsible for the authorisation procedures and not the Foreign and Defence
Ministry; b) in primary law there are explicit references to the right to secrecy and
commercial confidentiality of the companies as limits to transparency.

Economic and industrial variables are present in the regulation and there is also one of
two elements: a) a member of the Ministry of Economics or of European/International
Trade is responsible for the authorisation procedures instead of the Foreign or Defence
Ministry; b) in primary law there are explicit references to the right to secrecy and
commercial confidentiality of the companies as limits to transparency.

Economic industrial variables have full priority over political ones (strategic, defence,

security and ethical variables), or there is no regulation of arms exports.

3.2 Second dimension: primary law versus secondary law

Considering the role and weight of primary law with respect to secondary and sub-

legislative regulation, | created a scale from 5 to 0. If the primary law precisely details

(thus limiting the discretion of the executive) the three keys pillars of any arms export

regulation, which are a) the export control licensing procedures and ex post control, b)

the criteria or bans on exports (in a binding, unique and immediately applicable way),

and c) the quality and quantity of data to be reported to the Parliament, the mark is 5.

If the executive branch enjoys a wide margin of discretion for all these three pillars in

the framework of a primary regulation, without any approval from the Parliament the

rank is 1. If the executive is completely free without any primary law framework, the

rank is 0. The intermediate levels are described in the following Table.

83




Table 3.2 - Balance between primary and secondary law: scale of intensity

Rank Description of the scale

5 The primary law precisely details a) the criteria and bans on exports, indicating
ways to implement them automatically as well b) the procedures for authorisation
(including terms and conditions for using general licences when introducing end-
user controls), c) the quality and quantity in details of the information on

transparency.
4 The primary law accurately details two of the above-mentioned elements.
3 The primary law accurately details one of the above-mentioned elements.
2 The primary law details general principles and allows the executive to define the

details with previous approval of the Parliament.

1 The primary law details general principles and allows the executive to define the
details without previous approval of the Parliament.

0 There is no primary law, arms exports regulation is a competence of the executive.

3.3. Third dimension: legislative branch versus executive branch

The third dimension indicates the power of the parliament in comparison to the power
of the government in arms transfer policy. This is a very central dimension in the debate
on the Europeanisation process and its direction because there is some important
Europeanisation literature explaining the “democratic deficit” of the European Union
and demonstrating that Parliaments are the losers in the Europeanisation process.?'6
Seikel notes that “the EU’s policies and institutions have been frequently criticised for
being technocratic and undemocratic”. 21’ According to Graziano, “European
integration (which is, as discussed above, the construction phase of Europeaniation)
has weakened Parliaments in four ways. First, the transfer of competences from the
national arena to the EU level has removed decision making (involving
Europeanization and domestic policy change) with respect to a wide range of activities
from the purview of national legislatures. (...) Second, the Union’s decisional processes
disadvantage national Parliaments. (...) Third, the EU privileges executives over

legislatures, offering them opportunities to bypass Parliamentary control. (...) Fourth,

216 Graziano (2013); R. Bellamy (2006). “Still in deficit’, European Law Journal, 12 (6): 725-742; G.
Majone (2014). “From regulatory state to a democratic default”, Journal of Common Market Studies, 52
(6): 1216-1223. D. Seikel (2016). “A social and democratic Europe? Obstacles and perspectives of
action”, Working paper, Hans-Bdckler-Stiftung nr. 207, December 2016: 7; F. Scharpf (2010a). “The
asymmetry of European integration, or why the EU cannot be a ‘social market economy”, Socio-
Economic Review, 8 (2), 211-250. W. Streeck (2013). Gekaufte Zeit. Die vertagte Krise des
demokratischen Kapitalismus. Berlin: Suhrkamp; Héritier (1997): 171-189.

217 Seikel (2016): 3.
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Parliaments lack the resources and the independence needed to scrutinize effectively

the action and activity of their governments in Brussels."?18

Furthermore, the defence and security field and arms transfer have been covered by
military secrecy for a long time and are not accessible to the members of parliament.
However, in most European countries after the collapse of the Cold War bipolarism,
the scandals due to exporting European-made arms to states in conflicts or not
respecting human rights, also thanks to the secrecy and tacit consensus of the
exporting governments and bureaucracies, opened a debate for greater transparency.
As a consequence, the traditional power of the executive in this field has been
progressively integrated with that of parliament, thus enabling the legislature and public
opinion to influence, address, orient and control the executive power in the defence
and armaments sector. This process has followed different patterns and rhythms
according to the history and traditions of each MS. Thus, there is a wide range of

possible relationships between the executive and legislative branches.

In order to measure this important relation between the executive and legislative
branches, | use three dimensions, two of which are among the eight basic dimensions:
a) the power to limit the discretion of the executive with the detail and breadth of
primary law; b) the specified provision of information as a means of exercising control
over arms export policy, assessing government action and thus directing it; and c) the
kind of parliamentary power with respect to export licences which can be preventive or

successive.

| created a scale from 5 to 0 moving from the maximum control of the legislature to the
complete discretion of the executive in this delicate field. Firstly, when it is parliament,
which (by assuming power over the control and direction on the arms trade) dictates
and details primary law, the principles and criteria, export procedures and the level of
transparency, all these aspects act as guidelines and limit the discretionary actions of
the executive power; secondly, when it is the legislature that establishes the quality
and quantity of information that the executive must report to parliament, including all
crucial data and sensitive information; and thirdly, when parliament has a preventive
power in the decision of licence granting, the rank is 5. By contrast, when armament

matters are the exclusive competence of the executive, there is no transparency and

218 Graziano (2013), p. 151.
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the executive enjoys wide discretion in applying the three classical pillars of any arms

export control regulation, the rank is 0. The intermediate levels are explained in the

table below.

Table 3.3 Balance between executive and legislative branches: scale of intensity

Rank

Description of the scale

5

It is the legislature that, by assuming power over the control and direction of the arms trade,
dictates primary law; the principles to be followed by the competent bodies in the decision-
making process on licences, their subsequent controls and the level of transparency. All
these aspects act as guidelines, and limit the discretionary actions of the executive power.
Secondly, the parliament has a preventive power in licence granting. Thirdly, the information
in relation to the parliament is decided by the parliament in the details, by primary law and
covers all sensitive and non-sensitive information.

It is the legislature which, by assuming power over the control and direction on the arms
trade, dictates primary law in the three above-mentioned principles. All these aspects act
as guidelines, and limit the discretionary actions of the executive power. However the power
of the parliament in assessing arms export licence is successive and not preventive. This
means that the parliament is informed about authorisation to export after these have been
granted by the government. Thirdly, the information in the report to the parliament is decided
by the parliament in the details, by primary law and covers sensitive and non-sensitive
information.

The legislature dictates primary law in two of the basic pillars of national regulation.
Secondly the parliament has a successive power in the decision of licence granting. The
information delivered to the parliament does not cover sensitive information such as
companies and banks involved in arms export, but they offer the legislature some basic
information so as to carry out controls.

The legislature dictates primary law details for just one of the basic pillars of each arms
trade regulation, whereas the other two pillars are treated in a more general way, leaving
the executive a wide marge of discretion in their interpretation and application. Secondly,
the parliament has successive power in the decision of licence granting. Thirdly, the annual
report is incomplete and does not cover some relevant parts of arms exports, such as
general licences or deliveries, thus making it difficult for the legislature and public opinion to
have a reliable picture of arms exports direction and policy.

The legislature defines only general guidelines and principles concerning the three pillars of
any arms trade regulation (licensing procedures, criteria and transparency). This information
is generic and leaves a wide marge of discretion to the executive. The regulation leaves the
final say to the executive power which may or may not apply criteria, decide the level of
transparency and may or may not apply the end-user certificate, with previous approval of
the parliament.

Secondly the parliament has successive power in the decision of licence granting. Thirdly
there is a lack of sensitive information in the report to the parliament, concerning an
important/essential part of national exports, such as deliveries.

Armament matters are the exclusive preserve of the government.
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3.4. Fourth dimension: transparency versus opacity

In order to measure the degree of transparency/opacity, | created a scale of intensity:
the highest rank of 5 is given to those countries which offer the Parliament an annual
report where all data on exports to be reported to the Parliament are detailed by
primary law, including all crucial data (such as a description of the material, quantity,
value, end-user, and ultimate end-user; also, in cases of coproduction and re-export,
banking transactions) and sensitive data (such as banking transactions, and the names
of the credit institute and exporting companies), covering both licences and deliveries.
All these data are entered in the same row of a table, thus allowing cross-checking
controls between fiscal, financial, licensing and delivery values, including brokering
expenses. If the information concerns the single licence connecting all these data, the
report to the Parliament is, of course, very transparent. It offers both the Parliament
and individual citizens’ tools not only to stay informed and assess government policy
on arms exports, but also to effectively control arms exports, to identify cases of illicit
transfers, bribery and corruption. At the other end of the spectrum, if there is no

reference to transparency by primary law or there is no report at all, the mark is 0.

Table 3.4 Balance between transparency and opacity: scale of intensity

Rank

Description of the scale

5

All export data are detailed by primary law and binding. They include basic
information (value, quantity, and final destination) and sensitive data (banks and
companies). These data are not aggregated but are detailed licence by licence, in the
same row, thus allowing cross-checking comparison. The information concerns all
kinds of arms exported (including small arms), and all licences (and deliveries),
including co-productions and global licences and re-exports. All these data are not
aggregated. For each licence it is possible to connect all sensitive and crucial data
concerning it, thus enabling the Parliament and public opinion to carry out cross-
checking.

All export data are detailed by primary law and binding. They include basic
information (kind of material, value, quantity, and final destination) and sensitive data
(banks and companies). These data are not aggregated. The information concerns
all kinds of arms exported (including small arms), and all licences (and deliveries),
including co-productions and global licences. However, it is not possible to connect
and cross-check the data.

The annual report does not contain sensitive data concerning banking transactions
or companies, but it does include all the basic information concerning the military
category of arms, the value and the final destination. The data are aggregated by final
destination and military category. They include both licences and deliveries. The
information concerns all kinds of arms exported (including small arms), and all
licences (and deliveries), including co-productions, global and general licences. This
corresponds to the best standard practice of the information required for the EU
consolidated report.
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2 The reference by primary law is generic, there is a consistent part of the information
which is not included in the report (IE some kinds of licences, for example general
licences, and/or deliveries). It is impossible to have a clear picture of this country’s
exports particularly as regards general and global licences.

1 No reference to transparency in primary law. However, there is a generic report
describing exports.

0 There is no report to the Parliament nor primary regulation.

3.5 Fifth dimension: responsibility versus delegation

During the late Eighties several countries, including Italy and the UK, were

characterised by an export control policy with a low level of responsibility. It was

possible to export to a partner country without any conditions for re-exporting to

unreliable countries, or countries in conflicts. These old systems are placed at one

extreme of our responsibility scale, with a 0 rank (minimum responsibility and maximum

delegation), whereas the maximum rank is given when the exporting state is

responsible for all defence material produced in its country and the final destination,

including parts and components. In the middle there are several gradations combining

a lower degree of responsibility, decreasing only with reliable partner countries, or

parts and components which are not considered strategic for the finished defence

good.

Table 3.5 Balance between responsibility and delegation: scale of intensity

Rank

Description of the scale

5

Maximum control, information and responsibility on all the kinds of arms, finished
systems, parts and components produced and exported from the country. End-user
certificate required for all parts and components. Control and transparency on the final
end-users.

Delegation only to (reliable) EU countries of decisions (responsibility) on the final
destination of small parts and non-strategic components of coproduced goods, but
required to be informed about the final destination of these parts, and of re-export.
Control on all the goods with the exception of non-strategic parts and components, but
transparency also on parts and components.

Delegation only to (reliable) EU countries of the decision on the final destination of
small parts and non-strategic components of co-produced goods, without needing to
be informed about the final destination of these parts.

Delegation only to a short list of reliable countries (with similar export regulations) of
the power to decide on the final destination of all co-produced goods and finished
products, and needing to be informed about the final destination of these parts.
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1 Delegation to all (or a category) of the other countries of the final decision on the final
destinations of exports of co-produced goods, previously a general declaration not to
export finished goods for non-conventional arms use, and embargoed destinations or
illegal purpose (with a simple assurance), without needing to be informed about the
final destination of these parts.

0 Delegation with no conditions to all the partner countries to re-export or export the co-
produced goods, without any obligation to be informed on the final destination
(legalized triangulation).

3.6. Sixth dimension: common standards versus fragmentation

There is abundant literature and debate in particular among international law scholars
about the process of fragmentation of international and European law. At the
international law level, the theme of fragmentation (due to the growing proliferation of
international regulatory institutions and law with overlapping jurisdictions) is viewed in
two different lights. On the one hand, some authors point out the positive aspects of
this institutional pluralism that has produced more progress toward integration and
democratisation.?® On the other, legal scholars underline the risks of erosion of
democratic and egalitarian international regulatory systems and undermining the
reputation of international law for integrity and certainty. According to Benvenisti and
Down,??° fragmentation limits the opportunities for weaker actors to build the cross-
issue coalitions that could potentially increase their bargaining power and influence.
Because of fragmentation, the legal panorama is more and more complex. In order to
move in this law jungle and to “shop” for the best solution, it is necessary to invest a
great amount of resources in legal advisors. Thus, indirectly, complexity might favour
the most powerful and richest actors (multinational companies for example) compared
to those with fewer resources at their disposal, such as NGOs.

At the European level in the specific field of arms export control and transparency,
some scholars have observed that the Common Position on European Arms exports
and the Directive on intra-Community transfers, both approved in the same years but
following different procedures, might overlap in some articles and create problems of

incompatibility, particularly in the norms concerning end-user certificates. 221

219 M. Maduro (1998). We, the Court. The European Court of Justice and the European Economic
Constitution: A Critical Reading of Article 30 of the EC Treaty. Oxford: Hart Publishing.

220 E. Benvenisti and G. Down (2007). “The empire’s new clothes: political economy and the
fragmentation of international law.” Stanford Law Review, 60 (2):595- 632.

221 S. Depauw (2010). The Common Position on arms exports in the light of the emerging European
defence market. Brussels: Flemish Peace Institute.
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Furthermore one of the worries expressed by some analysts 22 was that the
introduction of general (and global) licences was so vague and flexible in its
interpretation that there would be a risk of a jumble of different general licences, with
different conditions which would have complicated instead of simplified intra-
Community transfers. In fact, a report for the European Commission on the
implementation of Directive 43/2009/EC describes a very differentiated panorama of
general licences among MS, specifically the kinds of arms covered and terms and

conditions, which is represented in a non-uniform multi-coloured table.??3

The ambiguity and vagueness that characterise the Directive in some points are also
read in two contrasting lights. First, there are those who state that ambiguity is linked
to norms dynamics, and may favour a virtuous learning process leading to a stricter
and more uniform regime;??* second, there are scholars, lawyers in particular, who
posit that ambiguity provides “interpretive leeway” and allows circumvention of norms,
thus creating space for material interest under an ethical facade.??>At an international
level, Shaffer and Pollack 2010 explain that ambiguity and vagueness in the
formulation is one of the three dimensions of soft law, beside non-binding force and
the absence of a judicial authority to enforce norms.?%¢ Thus it erodes binding force
and certainty of law. The analysis is further complicated by the fact that its armaments
field is characterised by a veil of rhetoric, ambiguity and secrecy.

In order to measure this dimension articulated in fragmentation and vagueness, |
created a scale of intensity from 0 to 5 where 5 represents the absence of ambiguity
in formulating export criteria and by unique, clear procedures for export licence
granting and control. 0 represents maximum flexibility and diversification in licence
granting and control procedures and export criteria, which fall to the discretion of the

executive.

222 Masson et alii (2010). Masson et alii (2015).

223 Mampaey, et alii.

224 S. T. Hansen (2016), “Taking ambiguity seriously: Explaining the indeterminacy of the European
Union conventional arms export control regime”, European Journal of International Relations 2016, Vol.
22(1) 192- 216.

225 Ibidem, p. 191, A. Stavrianakis, (2008), “The facade of arms control: how the UK export licensing
facilitates arms trade”, Goodwin paper #6. London: Campaign against the Arms Trade. February 2008
Available online at https://www.caat.org.uk/resources/publications/government/facade-2008-02.pdf.
226 G. C. Shaffer, & Pollack, M. A. (2009). Hard vs. soft law: Alternatives, complements, and
antagonists in international governance. Minnesota Law Review, Vol. 94, pp706-99:714-715. Abbott KW
and Snidal D (2000) Hard and soft law in international governance. International Organization 54(3):
421-456: pp. 400-401.
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Table 3.6 Balance between common standards and fragmentation: scale of intensity

Rank

Scale description

5

All procedures are unique and established by primary law. There is only one kind of licence,
and one kind of end-user certificate for all licences. Criteria are formulated in a clear and
unigue way. Norms on transparency are clear and there is one way to report exports to the
Parliament. They have one way of interpretation and application, which is established at the
primary law level and equal for all kinds of exports and licences.

There are two or three main kinds of licences and two or three differentiated procedures on
the basis of the reliability of the partner (EU/NATO and extra EU/NATO), simplified
procedures, some of which are simplified in terms of negotiation licences and end use
controls. However, bans, criteria and end-user controls are the same for all kinds of licences.
They are applied in a clear and unique way.

There are few kinds of licences and end-user certificates established by primary law. Export
bans and criteria have a unique application (referring to one supranational or scientific
source), but it is possible to not request end-user certificates. There is a degree of vagueness
and correspondingly of executive discretion in cases where end-user certificates are
requested. However, bans and norms on transparency are valid for all the kinds of licences
and procedures.

There are few kinds of licences and end-user certificates established by primary law. Export
bans and criteria have a unique application (referring to one supranational or scientific
source), but it is possible to not request end-user certificates. There is a degree of vagueness
and correspondingly of executive discretion in cases where end-user certificates are
requested and concerning transparency for some kind of licences. Furthermore there is
ambiguity on how to report part of the exports, and transparency is affected by this ambiguity.
However, bans are equally applied to all exports.

There are different kinds of licences, with different controls on end-users, and different
application of the bans and criteria. A degree of ambiguity and flexibility concerns the
interpretation of criteria and bans, export procedures and controls. There is flexibility in
choosing the kind of licence and wide use of general and global licences, different degrees
of controls and different procedures.

There are no clear procedures in arms export licences but all fall to the discretion of the
executive, which may choose better combinations on a case-by-case basis.

3.7 Seventh dimension: checks and balances versus centralisation

As with the previous dimensions, in order to measure the degree of centralisation in

arms export control and transparency management, | created a scale of intensity from

0 to 5. On one end of the spectrum (maximum checks and balances) different

authorities are involved in different phases of authorisation and control procedures.

The highest number of actors is introduced in order to limit corruption and illegal traffic

which can be prevalent in the armaments sector. Different ministries and actors are

responsible for dealing with: licence granting, delivery controls, banking transactions,

and end-user controls data. Political, administrative and judicial tasks are clearly

subdivided and managed by different autonomous actors. In this case, the mark is 5.

On the other end of the spectrum (maximum centralisation), there is one single body

that has centralised a wide range of political, administrative, control and judicial tasks.
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In this case the mark is 0. In the middle of the spectrum, there is a range of varying

degrees of centralisation.

Table 3.7 Balance between checks and balances and centralisation: scale of intensity

Rank

Scale description

5

There is a clear separation of powers among the fundamental legislative, executive and
judicial branches. The licence granting and control procedure is characterised by
different ministries and actors being responsible for dealing with autonomously and
respectively 1) licence granting, 2) delivery controls, 3) banking transactions, 4) end-user
controls data, and 5) audit and inspections. Political, administrative and judicial tasks are
clearly subdivided and managed by different autonomous actors. The legislature has the
tools to exercise controls in each of these phases. The high number of actors is
introduced in order to limit corruption cases and illegal traffic to which the armaments
sector is highly vulnerable.

There is a clear separation of powers among the fundamental legislative, executive and
judicial branches. The licence granting and control procedure is characterised by the
participation of a few administrators and ministers for each phase. Executive political
tasks are assigned to a smaller group of ministers. The legislative controls ex post that
arms export licences procedures are correct.

There is a clear separation of powers among the fundamental legislative, executive, and
judicial branches. At the executive branch level there is a collegial inter-ministerial
committee which takes the political decisions for assessing licences. At the
administrative level, there is a collegial administrative body which carries out several
tasks from licence granting, to collecting data on deliveries, audit and ex post controls.
This committee has a collegial nature and it is helped by other subjects in different tasks
(for example custom controls or judicial authorities in the delivery and ex post control
phases).

There is a clear separation of powers among the fundamental legislative, executive, and
judicial branches. However, practically, there is only one administrative body, which is
represented by one person or a small group, under the direction of only one single
minister, which centralises a group of tasks (licences granting, controls of arrival at final
destination, collecting end-user certificates, granting certification for companies,
undertaking audits and controls in companies).

The three basic powers are not completely separated from, equal to and independent of
each other: the judicial branch is heavily influenced by the executive power. The
legislative branch is limited in its function of control and orienting arms export policy
because the information at its disposal does not cover an important part of arms exports.
There is one administrative body, such as a single person or under the direction of only
one minister, which centralises several functions (licences granting, controls of arrival at
final destination, collecting end-user certificates, granting certification for companies,
undertaking audits and controls in companies).

There is no separation of powers in the field of arms export controls. All the responsibility
is in the hands of the executive.

3.8 Eighth dimension: states versus companies

There is abundant literature concerning the relationships between state and

companies, which covers very fundamental themes of political science and political

economy. This literature ranges from the discussion about the varieties of capitalism
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to debates about post-democracy and new relationships between state and
transnational companies. Focusing on the European dimension, some scholars state
that the Europeanisation process has increased the power of non-state actors and
interest groups with respect to the power of the state, or of the party system. Graziano
has investigated the balance between traditional political parties and interest groups. 22’
He quotes some authors who claim that the Europeanisation process has made
decision making more inclusive and more pluralistic, such as the Spanish debate about
environmental policy; ?°® new corporatist interests have been included in the
implementation of the EU directives, such as in the French implementation of the water

directives.229

Other scholars with a different theoretical framework have observed that in some
sectors, the Europeanisation process has strengthened transactors (i.e. those
nongovernmental actors integrated at the European level), and in particular has made
those economic actors more integrated (usually first tier and prime contractors) and
more Europeanised. Sandholtz and Sweet note how the neo-functionalist perspective
views transactors as a driving force for integration. The overall view is optimistic and
the advantages are then distributed to the whole community. However, they argue that
“supranational governance serves the interests of (1) those individuals, groups, and
firms who transact across borders, and (2) those who are advantaged by European
rules, and disadvantaged by national rules, in specific policy domains.”?3° In terms of
relationships between states and transnational companies, the same authors claim
that “the long-term interests of MS governments will be increasingly biased toward the
long-term interests of transnational society, those who have the most to gain from

supranational governance”.?3!

In this section, | focus the analysis on the degree of control/responsibility of the state
versus the company with respect only to the arms export regulation dimension.
Consequently, | measure and compare the company’s degree of responsibility to the
state’s responsibility on arms exports and rank them from 0 to 5. On one end of the

spectrum, the state (keeping in mind the sensitivity of defence goods and the dangers

227 Graziano (2013).

228 S. Borras, Font, N., & Gomez, N. (1998). “The Europeanization of national policies in comparison:
Spain as a case study.” South European Society and Politics, 3(2), 23-44: p. 33.

229 E. Montpetit (2000). “Europeanization and domestic politics: Europe and the development of a
French environmental policy for the agricultural sector”, Journal of European Public Policy, 7(4): 588.
230 Sweet & Sandholtz (1997): 299.

231Ibidem: 315.
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linked to uncontrolled diffusion) controls companies step by step, in a very intrusive

way. On the other end of the spectrum, companies are left with nearly total freedom

and flexibility in selling weapons outside national boundaries.

Table 3.8 Balance between state and company responsibilities: scale of intensity

Rank

Scale description

5

Maximum intrusiveness by the state: Companies are controlled by the state in a wide
range of tasks: a) the authorisation procedure collecting ex ante all the necessary
information; b) final delivery (collecting all the information); c) end-user certificate, which
must be signed not just by the importing company but also by the importing government;
and d) payment to limit cases of corruption and collusion. The application of bans and
criteria is assessed and directly controlled by the state. These controls are undertaken
systematically for all arms and components exported.

High intrusiveness by the states. Companies are controlled in quite a wide range of tasks,
but some sensitive data, such as banking transactions, are not requested from the
companies. Furthermore, it is possible to not always involve the importing government
in signing the end-user certificate as the signature from the importing company is
sufficient.

Medium intrusiveness by the state with respect to the companies. Companies are
responsible for some tasks such as checking the reliability of the partner in cases of
coproduction and communicating to the partner coproducing company the national bans
which must be respected for exports. Companies are responsible for keeping registers
of their arms exports under general licences. These registers contain information on
quality, quantity, data, and final destination. Economic operators are obliged to
communicate these data twice a year or more to the government, which checks the
registers regularly.

Medium low intrusiveness. Companies are responsible for keeping registers on their
arms exports. However, they are not obliged to send these data to the government
regularly. On the contrary it is the government which may organise inspections in the
companies, after phone calls to the company, in order to verify whether procedures and
bans are being respected.

Companies must only have a register of their exports and they are responsible for the
reliability of the buyer, and for the final destination of the goods. The application of bans
and criteria is left to the discretion of the companies which however must formalise them
in a company code of conduct and provide a report on ethical responsibility to the public.

Companies are not bound at a national level either, and are able to influence not just
demand of military goods but also the executive (legislative and judiciary) branch.

3. Investigating domestic change

For each of the three case studies, | assess the positioning on the taxonomy of each

of the eight dimensions based on their domestic regulation before and after the

transposition of the ICT Directive. This quantity of data allows me to evaluate each

case study diachronically: by comparing the MS sector and legislation before and after
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the transposition of th