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Abstract

Is it possible for the United Kingdom and Saudil#ieeto have an extradition treaty or an arrangement
whereby they can mutually secure the return of tivegs? This paper argues that such an
agreement between these two strikingly differegialesystems is possible. In answering this
guestion, this paper also examines whether they adjost their extradition systems to
accommodate the emerging norms of international dagr concerns about human rights. The
possibility of a U.K.-Saudi Arabia extradition ttgawould signal hope to the international
community and could be a giant step toward an mat&nal extradition convention. The larger
argument in this paper, thus, is that there isr@ ieed for the international community to forge
an international extradition conventibrBy working with and improving the existing United
Nations Model Extradition Treafysuch an international extradition convention isgible as

demonstrated by the very specific case study betweeU.K. and Saudi Arabia.

Increasing global threats have led to the increassd for international co-operation and effort,
regardless of differences between nations. Extoadifor one, is recognised as an effective way
of combating international crime. This study loakshow extradition can be used to enhance
global co-operation to fight crimes of an internaal nature, using Saudi Arabia and the U.K. as
an example. In doing so, it addresses the questibméhether the extradition systems of these
two countries are functioning effectively, whetli@iture in either of these systems are related to
its intrinsic nature, whether extradition arrangetsere possible between an Islamic and a non-
Muslim country, how both systems can benefit fromsheother’'s experience, in what way they
can be effective to tackle organised crime at &eriational level, and, finally, how extradition
systems can be used as a means for global co-mpeeggainst international crime, including

terrorism. Throughout, the available literatureexamined to look at major issues in the field of

! Another possibility as proposed by Plachta isientify specific “core fair trial rights” applicablo the extradition
context. Plachta, however, disregards what thiepalaborates, that some extradition systemsa@ministrative
systems) may not even provide a trial or hearingysbmply an administrative proceeding, as discdi$geher in
this paper. Plachta’s suggestion, however, is bkipfsetting out what minimum rights should belirted in an
international extradition convention. See generdlyPlachta, ‘Contemporary Problems of Extraditibluman
Rights, Grounds for Refusal and the Principle of Badere Aut Judicare,’ (2007) 14nt'l Training Course
Visiting Experts’ Paper, Resource Material Series B, 64-70.

2 United Nations General Assembly, Model Treaty atragition, 68th plenary meeting, UN Doc A/RES/4B3]
(1990). (Hereafter ‘UN Model Treaty’).
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extradition practice and procedures, touching ow nerms and trends in international law as

well as human rights standards.

The historical evolution of extradition is presehtbut note is also made of the historical origins
of extradition in Islam. This paper argues that hirstorical development of extradition parallels

the development of human rights protection in mional law. Formal arrangements such as
treaties, however, are important to achieve comaiors and to reconcile differing approaches,

especially to balance the aims of extradition d®dgdrotection of human rights.

An important componendf this study is a description of the essence tfaéition, in theory and

in practice. Definitions of extradition, in bothetiWestern and Islamic worlds are examined, with
the former laying some stress on the idea of recipy, particularly as international law lays no
obligation at all on countries to extradite. Extitah as an activity is a process, and because of
the different processes employed by nations, differtypes of extradition system have
developed. This paper then proposes a definitiorektradition that takes into account human
rights obligations, and the adoption of a dual giadiadministrative extradition system, which

would also encourage the protection of human rights

Additionally, the paper looks at the relationshgivieen extradition and international law with a
primary focus on the shortcomings of the currenerimational extradition systefnespecially
toward the protection of human rightén increasingly important aspect of internatiolzat is
human rights. Accordingly, this paper discussesUherersal Declaration of Human Rights, the
European Human Rights Convention, and related humigints obligations. Some of the
international and regional bodies involved withragition are examined. The paper discusses a

disturbing international trend toward the incregsise of alternatives to extradition and the

% It should be noted at the outset that this papesahot look at an extradition request from arrirgonal court
like the ICC, seeking assistance from states fptiosecution of crimes under the ICC’s jurisdictimstead, this
thesis looks at extradition requests between omgnstates in the context of international crimesieitted in
those states, and that would be prosecuted by states and not an international court. For a dision of
extradition and the ICC, see G. Sluiter, ‘The Sutler of War Criminals to the International Crimi@durt’,
(2003) 25 Loy. L.A. Int'l & Comp. L. Rev. 605 at 81

* See J. Dugard and C. Van den Wyngaert, ‘Recomcifixtradition with Human Rights,” (ASIL 1998) 92 iJ
187-212 (stating that there is an inevitable temsietween the protection of human rights in extraliand the
need to curtail crime).
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increasing erosion of exceptions to extraditionhiese trends are the symptoms of an
international extradition system in need of immeésli@pair at the expense of individual rights.
This paper is hopeful that an international extradi convention is possible. The international
community can begin with existing templates like thnited Nations Model Extradition Treaty.
Issues like jurisdiction could be used to creaiiainconsensus through the recognition of a
universal extradition, following the universalitheory. Jurisdiction is a complex issue, so a
number of relevant concepts are analysed in thaodyin reality as they not only impact the
possibility of an international extradition conviemis, but also the case study between the U.K.
and Saudi Arabia.

For purposes of a case study that could work asodemfor creating consensus toward an
international extradition convention, this papeamines the U.K. and Saudi Arabian extradition
systems in detail. The overriding importance odnslin the latter is at length, as it has a profound
effect, which cannot be over-stated, on how Saudibf creates and amends its laws. A
comparison of the British and Saudi systems dematest the differences, in systems and in
perceptions, but also some of the surprising shtigg. Using the UN Model Treaty on
Extradition as a benchmark, this paper assessegh#d extent each system measures up to
modern international law obligations and how wieéiyt function.

Ultimately, this paper leads to an examination bkther a treaty between Saudi Arabia and the
U.K. is possible, and whether the two countriesehawything to learn from each other. A formal
treaty between an Islamic country (Saudi Arabia) e U.K. (a Western power) has significant
importance for global co-operation. The analysisspnted in this study concludes that despite
flaws and limitations in their current practices,famal extradition treaty is very possible
between Saudi Arabia and the U.K., and that sutthaty could have a profound positive effect

on global co-operation in the fight against intéior@al crime and terrorism.

® UN Model Treaty, n.2.
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Chapter One

Introduction

The development and transformation of fragmenteddésocieties into the modern-day nation
states occurred partly through the introductiommofre sophisticated systems of governance. Of
course, this has only been possible because afrtpkementation of complex legal concepts,
rules, principles, and practices, and the estabkstt of institutions for resolving conflicts

between individuals and between individuals andsthéee.

Conflicts between states, however, require appatpriegal rules, procedures, practices, and
other mechanisms to facilitate peaceful resoluttdrdisputes. Although in principle, in the
presence of such rules and procedures, a peacefutoement should prevail in which
international commercial activity can flourish; practice, this is not the case, as is all too

obvious from the conflicts that occur between stabéten culminating in war.

On the other hand, despite implementing divergegdll systems, states do co-operate for mutual
benefits and common interests, as illustrated bytbaties and agreements signed on a range of
issues, including extradition and drug traffickingternational bodies like the United Nations
have even been instituted to create a forum in kvbiates are able to co-operate and collaborate
with each other.

The means of communication that have developeed jtiformation technology, have also turned
the world into a global village. But while moderiolgalisation has opened up new opportunities
for international co-operation in the exchangeesfources and technical know-how, it has also
created a new set of challenges. Globalisation faaitated movement and instantaneous
communication throughout the world, but it has dtameously created opportunities for
organised criminal activities at an internatiorealdl. Crimes such as money laundering, Internet
fraud, terrorism, and human trafficking no longecagnise international boundaries. Knowledge
and facilities intended for the benefit of humanitgve been harnessed as instruments of

violence and international criminal activities.



The 9/11 and 7/7 incidents have comprehensivelyshmow modern technical knowledge can
be recruited to cause destruction and misery. Ibdsoming evident how the international
network of negative forces can link to commit qoeat terrorist attacks of this magnitude. These
incidents in particular, point to the kind of cleadbes that confront the world today and the level
of co-operation and co-ordinated efforts requiregbag governments at an international level to
meet the challenge head-on before it assumes eneateg abominable proportions. There is

scarcely anywhere which is safe from this threat.

Although modern globalisation allows different stato take advantage of modern developments
and share resources for the greater benefit of hitypahey are also required to pool their
efforts for the prevention and curtailment of crimea global level. Therefore, just as an
effective judicial mechanism is required for smoatid harmonious internal social interactions,
it is now accepted that an equally effective legachanism is required for international
dealings. Shaw, for example, notes an “assumpticamanalogy between the national system
and the international ordef.”

As noted above, increased mobility and developmemt£ommunication have facilitated
organised crime at an international level. Consetjyiethis threat requires a response on a
matching scale. No one nation can fight the unjeeal magnitude of the menace single-
handedly. Regardless of the deep differences amatgns in terms of history, values, culture,
and philosophy, the control of international offersl worldwide requires international co-

operation and collaboration to co-ordinate effartd counter organised crime internationally.

Perhaps, a true international criminal justice exystis overdue. This paper, however, only

proposes a modest measure, though very relevasdrtiemporary practiceGiven the lack of

® For a discussion of international criminal orgatiizns, see generally C. Guymon, ‘Internationaldleg
Mechanisms for Combating Transnational Organizech€rThe Need for a Multilateral Convention,’ (20Q@®
Berkeley J. Int'l L. 53.

" M. Shaw,International Law 4" ed. (Cambridge: Grotius, CUP, 1997), at 3.

8 See M. Plachta, note 1, at 72, explaining the iamze of this type of paper in contemporary iraional law
because it could help “convince both the governmoffittials and the politicians, most notably themimers of the
national parliaments, that, possibly, the time ¢t@®e to change their approach to and their wahioking about
extradition and the grounds for refusal thereof.sMianportantly, such a study should contributehte tommon
understanding that the so-called traditional greufwd refusal, based on the rationale which itsetboted in the
‘old days’ concepts and notions, may be preservedl accommodated insofar as they are compatible thith
modern approach to extradition.”



enforcement power and limited jurisdictional scopénternational criminal courts, international
criminal justice must rely on the legal assistaofestates. In this regard, extradition may
arguably be the one type d&dgal assistance that is of utmost importance to creataeore
effective international criminal justice systéMThis thesis adds to the contemporary debates
surrounding the need to revisit the internationafaglition system, especially in light of human

rights.

This paper generally argues that extradition tesatare essential to combating modern
international criminals. Yet, countries should a@héo their international obligations when
extraditing individuals. The extradition systemagds insufficient to safeguard individual rights
within the framework of international law. This mapargues that there is a need for the
international community to enter into a conventtbat addresses the needed bal&hamong
protecting individual rights, fighting internatidneriminals, and safeguarding state sovereignty.
The European Court of Human Rights expressed sl ior a balance iBoering v. United
Kingdom,where the court explained that the growing inteomalization of crime requires “a
search for a fair balance between the demandseajeheral interests of the community and the

requirements of the protection of the individudlisdamental rights®?

There are, however, numerous challenges in craftingnternational convention on extradition
able to maintain this balance. To highlight thellemmes that countries face in arriving at an
extradition agreement, despite their well intendidndesire to co-operate in the face of
globalising criminal enterprises, this paper spealify compares two countries with contrasting
legal traditions and extradition systems as a cdsdy: the U.K. and Saudi Arabia. The
possibility of an extradition treaty between th&KUand Saudi Arabia would spark hope for a
multilateral extradition treaty between Arab coigdrand the West, and later for an international
extradition convention. This paper examines thesipdgy of a U.K.-Saudi extradition treaty
within the framework of their international obligats, primarily focusing on human rights

obligations, which may arguably be one of the npm@ninent and politically charged obstacles

® See J. Godinho, ‘The Surrender Agreements Bettfeeb).S. and the ICTY and ICTR: A Critical View2(q03]
ICJ 1.2 (502).

19 bid.

' See Dugard, n. 4, at 187 (stating that “it is seaey to strike a balance between the two so estéablish a
system in which crime is suppressed and humansrigtet respected.”).

12 50ering v. United Kingdoif1989) 161 E.C.H.R. (ser. A), at para. 89.



to such an extradition agreement. Some interndtioblégations like human rights may trump

the national interests of these two countries. @uaty international law may also impose a duty
on both countries to extradite, limited however a¥igher international obligation to protect

human rights.

In the end, this paper concludes that it would bssple for the U.K. and Saudi Arabia to reach
an extradition treaty because both countries caarcovne human rights, religious, and
procedural hurdles within the framework of interoaal law. Both countries should craft the
extradition treaty considering their internatiohaiman rights obligations, especially in light of
various types of alternatives to extradition thetlate international law and individual rights.
Despite common misconceptions, both countries’ @bia principles do recognise the
protection of human rights and the necessity ofeatradition system. Instead, the primary
obstacle in both countries entering into an extradlitreaty is the Islamic rule prohibiting the
extradition of Muslims to non-Muslim states andevigersa. This paper argues that there is
support in Islamic law for an exception to this lghation, specifically if Saudi Arabia, or other

Islamic countries, enters into extradition agreetfiéke an international extradition convention.
1.1 Extradition treaties are essential to combatingnternational criminals.

Extradition is a formal legal process where onéomagurrenders an individual to another nation,
usually for criminal prosecutiof. International law, however, does not oblige a estt

surrender an alleged criminal to a foreign statee @rinciple of sovereignty is that every state
has legal authority over the people within its osd* Under customary international law, a

state has no obligation to extradite a person tegaesting state unless an extradition treaty

13“The process of extradition can be defined singsiythe surrendering of a criminal or accused crirtiy one
sovereign to another.” J. Soma, T. Muther, and tikdgtte, ‘Transnational Extradition for Computemaes: Are
New Treaties and Laws Needed?’, (1997) 34 Haronl.egis. 317. For further discussion see M. Bassjo
International Extradition and World Public Ord¢éNew York: Oceana Pub., 1974), at 1; Eed/artin and J. Law
(ed.)Oxford Dictionary of Law(Oxford: OUP 2006), from Oxford Reference Onliaeailable at
http://www.oxfordreference.com/views/ENTRY .html?sidw=Main&entry=t49.e1503 (last accessed 21 March
2010); see K.B. Weissman, ‘Extraterritorial Abdoati The Endangerment of Future Peace,’ (1994) Z7 Davis
L. Rev. 459, 467; see Y. Zilbershats, ‘Extraditlataeli Citizens to the United States — Extraditamd
Citizenship Dilemmas,’ (2000) 21 Mich. J. Int'1 297, 298-299, citing Restatement (Third) of ForeRgiations
Law (1986) at 475 and introductory note, at 558:9®rlinden v. Ameq1902) 184 U.S. 270, 289 (U.S. Supreme
Court); Draft Convention on ExtraditiofSupp. 1935) 29 Am. J. Int'l L. 66.

14 See Bassiouni, n. 13, at 204.



exists between statd3.Thus, extradition primarily occurs through a hilal agreemefit
between states. While there are multilateral igsaand attempts have been made at creating a
comprehensive convention on extradition, many factuch as differing legal systems and

conflicting political goals have frustrated pasoefs.’

In 1990, the United Nations under its obligationscteate model laws, adopted the United
Nations Model Extradition Treaty and urged Membstedes to either adopt it or to improve its
extradition laws in light of the model tredfyThis Model Treaty, however, is only a model and
is not legally binding on any U.N. member, incluglithe U.K. and Saudi Arabfd.In other
words, each U.N. member would have to adopt thed\idceaty, or any of its parts, and use it as
a bilateral or multilateral treaty with other coues. Thus, there is yet no comprehensive
convention on extradition.

It is also important to note that no country in therld has an extradition treaty with all other
countries. For example, Bassiouni listed 113 hiddtereaties between the U.S. and other
countries in 2007° This still leaves a significant number of courgrieithout a bilateral

extradition treaty with the U.S. - the People’s Ra of China and North Korea, for example.

This paper later describes in more detail the hystd extradition and its developments for a
better understanding of the challenges that facentdes when adopting a bilateral or
multilateral extradition treaty, much less an intional convention on extradition. The history
of extradition will then be helpful in analyzingettobstacles countries like the U.K. and Saudi

Arabia may face when entering into an extraditieaty.

Two measures of international co-operation are ssarg for the effective combating of
international crime. The first is to put in placechinery for the extraditiGh of criminals who

commit a crime in one territory and escape to amtand concomitantly to rid the extradition

15 See K. Rebane, ‘Extradition and Individual Rightee Need for an International Criminal Court tdeSmard
Individual Rights’, (1996) 19 Fordham Int’l L. 1636.

1 Most extradition treaties are bilateral.

7 See Rebane, n. 15, at 1649.

18 UN Model Treaty, n.2.

19 See generallyipid.

20 See M. Bassiouninternational Extradition: United States Law andaRtice,4™ ed. (New York: Oceana, 2002),
at 985-981.

% The history of extradition and its processes #eussed in some detail in Chapter 2.



process of unnecessary procedural hurdles to azhaespeedy extradition of fugitives. The
second is the re-aligning of extradition systents ia standardised form which results in the
greater success of legitimate requests. The impeetaf extradition in reducing crirffehas
been accepted and recognised in the literature,isaadcontainment solution for international
terrorism?® One of the determinants that led to the creatibrthe United Nations Model
Extradition Treat§® was the conviction that bilateral and multilategatradition arrangements
would greatly contribute to the development of meifective international co-operation for the
control of crime. Adoption of the United Nations b Treaty recognises extradition as an
instrument for dealing effectively with the complagpects and serious consequences of crime,

especially in its new forms and dimensions.

With regard to current developments, however, aapfg@fter the 9/11 attack in the U.S. and
the 7/7 bombings in the U.K. (indicative of intetipaal crime and terrorism), the existing
extradition treaties or the U.N. Model Extraditibreaty did not help to prevent or reduce crimes
internationally. Such prevention or reduction prityarequires common will, genuine co-
operation, and co-ordination among sovereign stategortunately, under the current world

system, widespread co-operation is still not pdssib

Interestingly, world-shocking events often creatkdsrity, regardless of ideological differences.
Good illustrative examples in this context are 3hEL attacks on the U.S., the London bombings
of July 2007, and the Mumbai massacres in 2009il&iy extradition as a form of request to
seek the return of a fugitive criminal reflects thidlingness of states to engage in co-operative
efforts aimed at the suppression of crim&ew countries want to become a place of refuge for
another state’s criminaf§, but countries without an enforced extradition tiyeaith another
country find themselves unable to extradite offesdnd criminals. Countries that do not have

22 C. BlakesleyTerrorism, Drugs, International Law and the Proieatof Human Liberty 71 (New York:
Transnational Publishers 1992). He cites the eggtitecentury Italian jurist, Beccaria, who beliewedradition
could play an important role in diminishing crimetlbvas concerned about the uneven distributionstfge.
Blakesley argues that the spread of internationalecand terrorism increases states’ motivatiojoitoin
international crime control agreements and thuddea an increased volume of extradition.

Z K. Wellington, ‘Extradition: A Fair and Effectiw&/eapon in the War on Terrorism,’ (1990) 51 OhiolSt.
J.1447-1460.

% UN Model Treaty, n.2.

%, Brownlie, Principles of Public International Layéth ed. (Oxford: Clarendon 1998), at 318.

% G. La ForestExtradition To and From Canag&nd ed. (Toronto: Canada Law Books 1977), at 182.



any such agreemeffswould automatically become a safe refuge for gemnternational

criminals.

Yet, even despite the willingness of countries deoperate for a more effective international
justice system, there are numerous legal, cultiaat] political obstacles to complete co-
operation. Even between two particular states wilant to co-operate for purposes of
extradition, there might be a number of constra(tegal, administrative, or both), which pose
barriers to securing prompt extradition. Such leasrican be varied and numerous. They may
derive from the basic constitutional or statutorgyisions governing extradition, or the legal
processes involved in extradition, but sometimeantry may simply refuse the request of
another country, or do so in order to put pressaréhe latter. The U.K. still refuses to return the
Algerian fugitive Al Khalifa to Algeria (for the Eged embezzlement of public funds), in an
attempt to make Algeria provide more informationsuspected Al Qaeda operatives in London
and Europé® Likewise, Egypt refused to extradite a suspecplived in the London bombings,
especially in the absence of an extradition tréatyveen Egypt and the UR.

1.2 Using the framework of the United Nations ModeExtradition Treaty, the U.K. and
Saudi Arabia should enter into an extradition trealy that balances the concerns of both

nations.

After discussing the importance of extradition ties in combating international criminal
activities, it becomes relevant to consider and gam® the procedures and regulations for
extradition in two relevant countries: Saudi Arabiad the U.K. So far there exists no formal

bilateral treaty between these latter two countiiesextradition arrangements. They have only

2" p. Barkham, ‘What is Extradition?ZThe Guardian(London 5 Jan 2000), available at
http://www.guardian.co.uk/world/2000/jan/05/pinothkile (accessed 20 March 2010) (“According t®8&
Foreign Office survey covering 138 countries, ThK.Uhas extradition agreements with 105 countireduding
the 33 signatories of the European Convention drelition. There are 33 countries with which Th&ldoes
not have an extradition agreement: Afghanistan, i@, Azerbaijan, Bahrain, Belarus, Bhutan, Cameroo
China, Dominican Republic, Egypt, Ethiopia, Geordiian, Japan, Kazakhstan, Kuwait, Kyrgyzstan, Mgdaar,
Mongolia, Namibia, Oman, Pakistan, Qatar, RussaadbArabia, South Korea, Tajikistan, TurkmenistdAE,
Ukraine, Uzbekistan, Venezuela and Yemen are afirqiial havens for British criminals.”)

28 M. Bazzi, ‘Egypt refusing to extradite suspectgwsday (New York 18 July 2005), available at
http://www.baltimoresun.com/ny-wonash18434864jud1B116593story? (last accessed 20 March 2010) ¢1Bef
the Sept. 11, 2001, attacks, the British had abaffed extradition requests from Algeria, Saudil#ia and
Yemen.”).
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signed a Memorandum of Understandifigyhich has been drawn up in very general terms. It
does not address the specific extradition processég followed. It is very important to note
here that a U.K.-Saudi Arabia extradition treatyingossible in the absence of any genuine
agreement with flexible administrative and legalgadures and a strong will to implement them.
This paper argues that it would be possible forutie. and Saudi Arabia to reach an extradition
treaty executed within the framework of the Unitddtions Model Extradition Treaty if both

countries overcome crucial hurdles.

This paper will discuss the crucial obstacles 19.é.-Saudi Arabia bilateral extradition treaty.
Many of these constraints need to be removed beftwkateral arrangement can be put in place.
These two countries may have inconsistent constitat and procedural paradigms for
extradition. Other difficulties may stem from thecf that the two countries derive their legal
systems from different sources and backgrounds.ifstance, the Kingdom of Saudi Arabia,
being an Islamic country, derives its constitutimom the Shari'a,*! discussed in more detail in
Chapter 5. In contrast, the U.K. is a non-Muslimumoy. Its legal system stems from a
combination of common law, and governed by stayujamovisions enacted by Parliament.
“Traditionalists claim that the U.K. constitutios ia happy and pragmatic outcome of an

evolution towards democracy ordered by benevolestomns.?

One of the most complex obstacles, and one thaire=ga more complex comparison, are the
legal systems and traditions of Saudi Arabia aredWK. In the context of comparing Saudi
Arabia and the U.K., it becomes necessary to cendiie history, religion, and monarchy of

both countries.

Bearing in mind its history, one should view Safdabia as a newly-formed nation-state whose
constitution is still not fully settled. With a Igrhistory and born after the Ottoman collapse in
the Arabian peninsula, Saudi Arabia is today, sastéte and royal decree documents reveal, an
Arab and Islamic stat&. The country, under the King, fully adheres to threts of Islamic

Shari'a law and rules. Whether this monarchical systemstristly in keeping with the spirit of

301t was, further, signed by the two countries onilAl2, 1989. See Bazazbid.

31 Chapter 5 examineshari’aand how it governs the constitution of the Kingdom

32 3. Alder,Constitutional and Administrative La®" ed. (London: Macmillan, 2007), at 67.

% Kingdom of Saudi Arabia, ‘The Basic Law of Govemoe’, art. 1, 17 (Translation of Saudi Laws, Setigs
(Riyadh: Bureau of Experts at the Council of Miaist 2003).



true Shari'ais perhaps debatable, and a number of Muslincsritke Osama bin Laden and Al-
Qaeda members do not entirely accept the legitinwcthe Saudi Kingdoni? Nonetheless,
according to its regulations and the amended Bamic of 1982, the Saudi Kingdom sees itself
as a Muslim country and its’ King as servant andaa in respect of the two holy shrines
Mecca and Medina. The King's role is discussedataill in the next chapter, but in accordance
with the Islamic spirit, he rules by royal decreedan close consultation with thdema or
religious scholars, who also have considerableu@mite in most areas. This system, from a
Western perspective, looks like a theoretical posvetorsed by an overdose of royal supremacy.
Closer scrutiny especially of the process of thig,rhowever, reveals that neither the King nor
theulemawould overrule or contradict tHehari’alaw and Islamic spirit. One might grasp these
two powers as being the sole bodies entitled terpmét Shari'a, but the reality in Islamic
tradition is that mutual consultatioshurg and the diversity of religious interpretation are

respected. If it were not so then the situation ldidaecome politicised and possibly partisan.

In contrast, the U.K. was a colonial, imperialarel power with but few competitors whose
empire faded away. The emergence of the industeablution and the amalgam of fast
development with its important secular legacy eeduhat religion has no formal rule in law-
making or supremacy, “neither Christianity nor anifger religion is part of the law as such.”
Further, the monarchy is represented in the peaahe Queen but she does not rule (“she
cannot make law except as required by Parliami®nt’unlike the case of Saudi Arabia. Despite
its traditional power and influence, royalty in tbeK. today is more representative of national

patrimony, pride, and heritage than of supremacy.

Within this framework, the differences and dispasitbetween the U.K. and Saudi Arabia, as
well as their distinctions and peculiarities, ra@enumber of interesting questions. These
guestions form an integral part of the main hypsithé this modest research paper. The above

mentioned issues suggest a number of other assamapkor instance, if the two countries are so

3 A. Mayer, ‘Conundrums in Constitutionalism: IsligrMonarchies in an Era of Transition,’ (2002) 1 ILACJ.
Islamic & Near E.L. 183 (explaining that “[d]espiéforts to position the Saudi royal family as theardian of
Islam and Islamic law, Islamist dissidents emengd were determined to overthrow the monarchy. mbst
spectacular incident was the violent takeover eftfoly Mosque at Mecca on November 1979 by an listam
group called the Ikhwan.”)

% See Aldern. 32, at 103.

% Ibid at 85.



diametrically different in their legal systems atitkir administrative procedures, then their
approach to extradition, their judicial heritageddegal regulations must also be diverse and

different from each other. Would it be possibleeréfore, to reach an understanding?

Such theoretical assumptions suggest that diffezatities may not enjoy a close relationship
and mutual interests, owing to their differing aliees, but when an emergency situation
requires it, protocols may become flexible to tlwnp of abandonment of principles. Recent
threats to both Saudi AraBfaand the U.K. illustrate this. Whether the threatse real or

imaginary, both countries (with no previous formagreement) quickly intensified their
diplomatic efforts to confront international terisim. The U.K. and Saudi Arabia may be willing,

for example, to share intelligence on terrorisnestigations®

Different sovereign entities may not wish to compige their ideas, especially if these are of
national interest or character. Nonetheless, utigerfast-growing movement of peoples and
goods marked by aggressive economic globalisatiohtiae technological media revolution, the
world of individual states has come closer to being global village, breaching a number of
obstacles, national taboos, and some religioustipescthat were once very uncompromising.
The fact is that diversity and change killed rigidnformity to national ideals. For instance,
traditional concepts of state paternalism (prevalemhird world countries) have retreated in the

face of a growing private and market economy.

It is reasonable to assume that differences betweantries can also cause obstacles in better
understanding despite the fact of existing commh @ne illustration of the problem would be
the statutory force of British extradition law whby a fugitive may not be returned to a state
where the death penalty is imposéd.ike many other places around the world, suchomses
U.S. states or Pakistan, the death penalty is isarect in Saudi Arabia by virtue of the state’s

37 For example, the Khobar shootings in Saudi AraBee O. Bowcott, ‘They killed two security guarbsr shot at
the school vaji The Guardian(London 8 May 2004), available at
http://www.guardian.co.uk/world/2004/may/31/saudtsa.oil2, and O. Bowcott, ‘The London tube and bus
bombings: The horror,The Observe(London 10 July 2005), available at
http://www.guardian.co.uk/uk/2005/jul/10/july7.ukseityl3 (both last accessed 20 March 2010).

3 See J. Straw, ‘Global Response to Global Terrqtistoltairenet(16 January 2006), available at
http://www.voltairenet.org/article134148.html?viast accessed 20 March 2010).

39 Extradition Act 2003, 5.94 (1) and (2).
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constitution® British law could therefore prove to be an insunmable barrier to securing the
extradition of a fugitive Saudi national from theKJ and thus an impediment to these two

countries entering into a viable bilateral arrangam

For the U.K.,, the issue of the death penalty asldtes to extradition is also an issue of human
rights and international law obligations. Would . violate its international obligations if it
extradited a person to Saudi Arabia, and who legeeived the death penalty? The U.K. has
obligations under the European Conventions on HuRights$" (‘ECHR”) and the International
Covenant on Civil and Political Rightg“ICCPR”), and for which Saudi Arabia does not 8av
comparable international obligation because it as @ signatory to these conventions. Since
Saudi Arabia, however, is also a signatory to sambernational conventions like the United
Nations Convention against Torture a@ther Cruel, Inhuman or Degrading Treatment or
Punishment?® and under the Universal Declaration of Human Rifhas a U.N. Member; there

may be a way to arrive at an agreement.

Aside from the death penalty, it is also worth ngtithat the legal punishment for the
infringement of a particular criminal law in onext® may seem to be reasonable and justified,
whereas in another state it may be considered thrdmnian and inappropriate. For example, in
the United Kingdom the maximum sentence for thedt tan be imposed on a criminal is seven
years imprisonment In Saudi Arabia, however, theft is punished by #meputation of the

offender’s hand. Punishment too, then, raises hurgats and international obligation concerns.

As a corollary, the extradition practices and pdures of the two countries are also different
from each other. A preliminary comparison of th&r&ition systems practised in both countries

reveals some striking differences. For exampledBArabia has adopted the administrative type

“0 Article 1 of the Basic Law of Kingdom of Saudi Aia states that the Kingdom is an Islamic courWithin the
corpus of Islamic doctrine that allows the deathgtty, Chapter 5 verse 32 of the Qur’'an is one sugiporting
source.

“1 The European Convention on Human Rights, 4 NoS01€.T.S. No. 005 (ECHR50).

2 The International Convention on Civil and PolitiBights, 23 Mar. 1966, 999 UNTS 171 (ICCPR66).

3 United NationsTreaty Series vol. 1465 at 85 (1987), available at United Nations Treaty Ections,
http://treaties.un.org/Pages/ViewDetails.aspx?sREATY &mtdsg_no=IV-9&chapter=4&lang=en (accessed 20
March 2010).

4 Universal Declaration on Human Rights, UNGA ResZA& (I11), UN doc. A/810 at 71 (1948). [hereinafter
UDHRA48].

*> The Theft Act 1968, s.7.
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of extradition system, whereas the U.K. now hasir@ly judicial system, although it originally

began as administrativé.

Given this scenario, it would be interesting to gedespite the differences in sources and legal
processes, it is possible for the two countriehdge an extradition treaty or an arrangement
whereby they can mutually secure the return oftivegg and equally importantly, if they can

adjust their extradition machineries to accommotiaeemerging norms of international law and

concerns about human rights.

In order to answer this question, it will be crlic@research a number of related issues which
constitute the core of the current hypothesis. Tbeessity for an extradition treaty would
therefore be a pre-condition for any effective ngamaent of alleged international offenders, not
only between the U.K. and Saudi Arabia, but alsiwvben other nations. To fulfil this task, it is
necessary to discuss in detail the core questidnsvimt an extradition system is, its
implementation in Saudi Arabia and the U.K., howe tiwo countries perceive suspects and
human rights, and the main questions and admitiigrahallenges that confront the two

countries through their extradition processes afated procedures.
1.3 Objectives of the Study

To develop and establish the hypothesis in thisepaihis paper will attempt to address the

following questions:

(a) Judged from the perspective of their performance tlee extradition systems in the two
countries, one founded on a theological basispther secular, functioning effectively?

(b) Are failures in either of the systems, if any,ibtitable to their foundation?

(c) Are extradition arrangements possible betweenlamls and a non-Muslim country?

(d) How can both systems benefit from each other’s eapees and in what ways can they
be turned into a more effective tool for the cuma&int and prevention of organised

crime at an international level?

“% For a more detailed discussion of the judicial adhinistrative extradition systems see ch. 2j@e@.9.
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(e) How can extradition systems be used as a meansitaineing global co-operation
against international crimes, particularly witheience to global terrorism and human

rights protection?

In order to develop these questions, they mustideusised individually and collectively. For
instance, question (a) looks into whether one syste working better than the other simply
because it is based on religion, or if the othestesy is more efficient because it has a secular
basis. A thorough investigation of the processeslired in each system would be illuminating
for the legal systems prevalent in both countri@eestion (b) is related to question (a) and
addresses whether the shortcomings characterisiciy €/stem, if any, stem from the fact that

they have different origins and are based on diffephilosophies and approaches.

Question (c) is geared towards exploring the pdggilof whether extradition agreements or
treaties between a Muslim and a non-Muslim stagealowable. In particular, it would be of
considerable significance for Islamic states if shedy were able to establish an answer in the
affirmative. It may open up new avenues for intéoveal co-operation between Islamic and non-

Islamic states.

Question (d) aims to examine how both systems,dedron very different philosophies and
approaches, can learn from each other’s experidig.is the over-riding concern of this study.
Numerous insights are expected to arise from tbmmparison as the countries follow different
extradition frameworks. The outcome would be ofagge benefit to Saudi Arabia, as the U.K. is

a much more experienced country as far as extoadii concerned.

The question in (e) seeks to learn how global ceraioon in fighting international organised
crimes can be attained. Perhaps the biggest bemedild be to investigate how the extradition
system can be made an effective instrument forptiewention of organised crime and how
concerted efforts could be made by both countmesantribute towards securing peace and
security at the international level. Should thedgtle able to suggest a route for close co-

ordination between the two countries, other Islastétes could follow suit.

This last question is important in the context ofjrawing trend where states are urged to

conform to emerging international norms and stasfglain this context, the United Nations has
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produced a United Nations Model Treaty on Extraditithe only instrument recognised and
accepted so far as a universal standard for etzad{ The United Nations Model Treaty places
a great deal of emphasis on the protection of hungdms and promoting a uniform practice of
extradition. This study adopts the United Nationsdel Treaty of Extradition as a basic criterion
for judging the extradition systems of Saudi Aradma the U.K.

1.4 Research Methodology

The larger hypothesis of this paper on extradiind human rights is steeped in both
comparative and international 18t is of comparative law because the thesis latkse

current international paradigm of unifying and hanizing'® the international extradition system
vis-a-vis the United Nations Model Extradition Tieal he thesis is also comparative because it
compares two legal systems’ extradition laws (thi€.ldnd Saudi Arabia), the solutions offered
by each system toward extradition, the obstaclesdf®y both systems in creating an extradition
treaty, the causal relationships between the tgal leystem’s extradition paradigm, and the
legal evolution and current stage of extraditioeath syster?® Finally, while previous scholars
avoided a comprehensive comparison of particuzallsystems? this thesis uses a
methodology of comparative law analysis based stintg a hypothesis through the comparison
of two legal systems because this author belidwvatsa specific comparison of two legal systems
like Saudi Arabia and the United Kingdom is has rigome rip& and can contribute to

contemporary discourse on this topic.

At the same time, the thesis is steeped in intemnaltlaw methodology. While the thesis does
not delve into customary international law, exdapigentially in the historical portion, the paper

aims to frame the methodology within the framewoikhe realist approach by examining

7 See UN Model Treaty on Extradition, n.2.

“8 Using both international and comparative law tareine the relationship between extradition and hurights is
not unique. See Dugard, n. 4, at 188 (examiningaditton and human rights “from the perspectives of
international and comparative law.”).

:z P. DeCruzComparative Law in a Changing Wor{dondon: Cavendish, 1995)

Ibid.

*1 See Dugard, n.4t188 (explaining that the “comparative dimensionttw article “examines judicial decisions in
various legal systems but makes no attempt to geoicomprehensive picture of any particular system

52Comparative trends are more important than natidetlil at this stage of evolution of this subjjct.

Ibid.
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international codification through bilateral and|titateral agreement¥ This choice was made
in light of the current stage of extradition lawsll limited by the positivist approach. The paper
aims to move the dialogue towards the trend of mésgalist approach to extradition, where an

international extradition system would thrive.
In order to achieve the goals set out above, theiong steps have been taken:

(&) A survey has been made of the published literatagal journals and academic works, and
descriptions of the origins and developments in fielel of extradition. The focus is on
characterising the various extradition practicesd gorocedures prevalent in world
administrative or judicial systems. Other typesatiernative means for returning accused
fugitives, such as rendition and abduction are asamined. These alternatives to
extradition often violate international obligatiots protect human rights. In light of the
views of various experts and writers on the subjeath system’s strengths and weaknesses
are outlined. As discussed subsequently, the almeedaf material from the U.K. and other

Western sources is in stark contrast to a markedade of materials for Saudi Arabia.

(b) From the available literature, after the origingl amportant landmarks have been traced,
major issues in extradition practice and procedames described, including the issue of
jurisdiction and exceptions for political offencebhis paper examines the debates and
various theories of jurisdiction surrounding théssues. It is also necessary to discuss the
different judicial views and approaches to extiaditn general and other concepts related
to extraditionvis-a-visthe political offence exception. This review isdentaken in order to
determine what kind of approaches to jurisdictiba U.K. and Saudi Arabia follow. The
literature is also studied from the perspectivadehtifying emerging norms and trends in
international law and human rights standards. R purpose, the existing principles of
international law are highlighted and human riglpotection enshrined in various

conventions and other instruments of extraditiosuimarised and discussed subsequently.

An analysis of the United Nations Model Treaty oxtr&dition is also undertaken, with a

view to finding an instrument, or document, whidnde recognised and accepted as a

%3 See generally R. Macdonald and D. Johnsttre, Structure and Process of International Law:&yssin Legal
Philosophy Doctrine and Theo(¥he Hague: Martinus Nijjhof 1983), at 763-770.
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(d)

standard to be incorporated by all states in b#hteand multilateral extradition

arrangements, including conventions and treatiés. fbcus is on what the United Nations
Model Treaty requires states to adopt as obligateomd what kind of exceptions should be
observed. The United Nations Model Treaty is Mitailthis current study, as it is used as a
criterion for comparing and contrasting the Britiaghd Saudi extradition systems, and
particularly for ascertaining which is closer te ttriteria laid down by the United Nations.
The investigation also serves to show how far the tountries have accommodated
principles of international law and human rightetpction in their respective extradition

systems.

It is also crucial to compare the legal systembath the U.K. and Saudi Arabia, including
their basic sources of law. To this end, the UniMations Model Treaty is used as a
standard to see which of the systems adheres t@rtheiples of international law and

human rights more stringently, and how they commen@ contrast with each other in this

respect.

The study moves on to investigate the U.K. extradisystem with a focus on the U.K.
Extradition Law of 2003. Various stages of extriaditproceedings in light of the statutory
provisions of the U.K. Extradition Law of 2003 ateen analysed. The issues of human

rights as embedded in the U.K. Extradition Lawdiseussed.

Discussion is dedicated to Saudi Arabia’s Basic Lalthough it must be noted that this law
is very brief and does not furnish any details weabard to the procedures and proceedings
of extradition. Within this context, the treatiesdabilateral and multi-lateral extradition
arrangements between Saudi Arabia and other ceanin the region, including other
Islamic countries with which Saudi Arabia has aikimarrangement, are also examined. It
is important to note that the Saudi Basic Law ptesi for concluding treaties and
extradition arrangements with other countries andsdnot make a distinction between

Islamic and non-Islamic countries in this respect.

Focusing on Saudi Arabia’s Basic Law, the chaptelyses various treaties and security
agreements to which Saudi Arabia is a signatorg, iamestigates what kind of extradition

arrangements have been concluded between the mestaives. The focus is also on how
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extradition applications are processed by the SAuahian Government and which offices
are involved in the process.

Finally, a comparative study deals with the Britssid Saudi extradition law(s) starting first
with the common ground between the two countrigk wegard to extradition practices and
procedures. Attention is paid, however, to the eddhces between the two. The
commonalities and differences of the two systemanigabeen laid bare, discussion of the
earlier questions takes place. The United Natiorsldfl Treaty Extradition is used as a
point of reference for judging which of the two otries is closer to the ideal. From the
findings, an answer is attempted to the questionhather the two countries could conclude
an extradition arrangement between them, and whdltleee are any religious or political

hurdles which need to be tackled in order to acdmmpvhat would be an unprecedented
arrangement. An answer is also provided as to hdvadition arrangements between these
countries, both of which occupy very important piosis in their regions, can lead to

enhanced, global co-operation in combating organésene at a regional, and international
level. In order to understand and answer all tlopmsstions, the core concept of extradition
itself must be examined. One of the immediate dquestis to define extradition. This

prompts investigation of its historical meaningds,development, its distinction from other

similar terms like “deportation,” and its moderrewend practical application by nations and

sovereign states.
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Chapter Two

The Extradition Framework

2.1 Introduction

It is necessary to consider the historical andnitéfhal evolution of extradition to get a full
grasp of the complexity of forging modern extramhtiagreements. In other words, this chapter
traces the historical and definitional developmeoftextradition law within the context of the
strengthening of individual rights in the interoaial law system. After the Second World War,
the naturalist theory of individual rights, which recognized a universalural set of rights for
individuals, replaced the positivist thedfywhich recognized individual rights only when
explicitly set out in treaties or rules of natiorss the dominant view. In parallel to the
developments of extradition agreements, the priotedf individual rights through international
agreements gradually increasédTherefore, “as extradition law developed, inteioral law

recognized the importance of individual right8.”

Historically, extraterritoriality, which recognizetie right of nations to regulate activities within
its territory, was the key rule of internationallawithin which extradition agreements were
framed™ It is the rule of extraterritoriality, for examplénat renders the use of abduction illegal
under international lai Recent covert use by the U.S., in co-operatioh trie agents of some

European governments, of abduction and illegagula rendition drew severe criticism and

¥ D. Sylvester, ‘Customary International Law, Fotei\bduction, And America’s Return to the “Savadats”,
(1994) 42 Buffalo L. Rev. 608.

*° |bid at 608.

* See Rebane, n.15, at 1639-1643.

" Arguably, the focus in international law on indiual rights in the context of extradition remaiséng at least
until 9/11, when the concern for individual righiscame secondary to the war on terrorism. See falathl, at
64, stating that “[t]he growth and expansion of ltlasenan rights concept have inevitably led it toerahe vast
area of international co-operation in criminal reegtwhose most renowned form, extradition, has baen
centuries dominated by considerations and conalgeply rooted in state interests, such as soveyeign
maintaining power and domestic order, keeping eslguolitical alliances, etc. Human rights haverbgeanted
protection only in so far as that would correspuiith these stated priorities. The human rights moset with its
unequivocal emphasis on their protection as suahchanged that perspective.”

8 See Rebane, n. 15, at 1638. See also L. SohnNéhelnternational Law: Protection of the Rightdmdividuals
Rather Than States,’ (1982) 32 Am. U. L. Rev. 111t

%9 See Rebane, n.15, at 1646-1651.

% Ibid at 1647; J. Shen, ‘Responsibilities and JurisoicBubsequent to Extraterritorial Apprehensiorg9d) 23
Denver J. of Int’l L. and Pol'y 44 (arguing thatcaletion violates international law).
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even led to the prosecution of CIA operatives erdag these illegal renditions by an lItalian

t61

court’” Under international law, a violation of the rulé extraterritoriality is much more

intolerable than the criminal conduct of an indivadi®

The post-9/11 era, however, ushered a complex amgement and interplay among
extraterritoriality, individual rights, and extraidin. It is, thus, necessary to revisit where the
concept of extradition came from and how it evol#eaugh its three thousand years of history.
More specifically, it is important to examine theots of extradition generally, the roots of
extradition in Islamic law, the roots of extradition the U.K. and/or England, and the evolution
of the purpose and use of extradition. Tracinghiséory of extradition, this paper, through this
chapter, argues that extradition evolved from thectice of state co-operation into a legally
formalised set of agreements, increasingly concemmigh individual right$® This argument,

based on an historical analysis, paves the waw feuggestion that the possibility of a U.K.-
Saudi Arabia extradition treaty, or any other editian treaty between or among countries for
that matter, must strike a balance between the mo@éms of extradition (combating

international criminals) and contemporary interoiaél law concerns like human rights. Any
country looking to engage in an extradition treatyst recognize that the law of extradition

evolved side by side with the laws protecting indiial rights.

This is often a difficult balancing act for state®ne could view the process of balancing all the
interests involved as a doubled layer anal$&iBirst, one must balance the need to protect
human rights againshe needs of law enforcement and internationalperation® Second, one
must also balance the human rights of the alleggdi¥e against the human rights of others and
society®® This chapter and this thesis in general only $othe analysis on the first layer:
balancing the need to protect human rights, andnthed for a more effective international

extradition system. It is important to note, howevkat “the incremental and casuistic response

61 3. Hooper, ‘Italian court finds CIA agents guittykidnapping terrorism suspect’ (1998e Guardianavailable
at http://www.guardian.co.uk/world/2009/nov/04/gaHty-rendition-abu-omar (accessed on 20 March0201

%2 See generally Rebane15.

%3 See Plachta, n. 1, at 64.

* Ibid at 65.

% |bid.

% Ibid.
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of extradition law®’ to the parallel development of human rights priéechas made it difficult
to create a proper legal framework where the i@gsnal community can properly strike a

balance between human rights and combating interratcrimes.

This chapter also looks at the definitional probléan extradition, and how this definitional
problem raises concerns for achieving an internati@xtradition treaty, or bilateral treaties
between countries like the U.K. and Saudi Arabiat tought to strike a balance between the
goals of extradition and protecting individual righunder international obligations. This chapter
proposes a definition for extradition that takes iaccount this balance.

Finally, this chapter argues that the internaticmmhmunity ought to adopt a hybrid judicial-
administrative extraditions system, otherwise caledual system, in order to create flexibility
for countries to adopt an international extraditicaty. More importantly, this dual system
would reconcile the goals of extradition while adihg to international obligations to individual
rights.

2.2 The History of Extradition

The historical development of extradition law haet haphazard, often influenced by politics
and the needs of the states. The first ever redagiadition agreement in the world dates from
around 1280 B.€® An agreement, providing for the return of prisenewar refugees, and
criminals who had fled from one part of a territdoyanother, was made within a peace treaty
document between Rameses Il of Egypt and the #liing Hattusili 111°° One important
feature of this agreement was that extradition @rdg part of a larger document, designated for
wider purposes, which is “characteristic of mostlye@xamples of extradition, or rendition

agreements’”

" See Dugard, n. 4, at 187.

8|, ShearerExtradition in International LawManchester: Manchester: University Press 197127a81. See also
Bassiouni, n. 13, at 3.

% |bid.

0°C. Blakesley, ‘Autumn of the Patriarch: the PinecExtradition Debacle and Beyond — Human Rightsu€és
Compared to Traditional Derivative Protections swsh Double Criminality’, (2001) 91 J. of Crim. Lnd
Criminology17-25.
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Extradition seems to have been a universal phenomeh occurred in all religions and all parts
of the world. According to Gilbert, extradition agced among the Romans up to about 100
BC." The Hindu Code of Manu provided for the returncdfinal fugitives’> Scholars agree
that earlier extraditions or renditions were “pobily motivated” and linked to ancient laws of
war and peace agreemefitst was uncommon to pursue fugitives who had corneiicriminal
acts: “common criminals were the least sought a$ecies of offenders?® Banishment of
criminals was viewed as a blessing as it meantaéheval of unwanted elements from society
and it was not considered worth the effort to séekreturn of criminal§> Besides, common
criminals were most frequently subject to privaistice or individual reprisaf$. Sometimes,
wars were waged against criminals who had abscoraatet fled a jurisdiction. This is
exemplified by the famous epic Greek story of thduction of Helen by Paris, which led to the

Trojan War in an attempt to retrieve Hér.
2.3 The Early History of Extradition Under Islamic Law

Much of the discussion in this chapter is about Mfes particularly British, developments in
extradition. It is not possible to describe patallevelopments in the Middle East, particularly
Saudi Arabia. As noted by Jones and Doobay fosthéent of the history of criminal lal# the
student of history of Saudi Arabian criminal lawllwecognize the unrewarding character of the
search for sources. It can be said that there @rently very few academic legal materials or
writings in respect to the origins, evolution, apgtion of extradition law and practice in Saudi
Arabia. Any examination of extradition under Islamaw would have to begin and proceed
through the sources of Islamic law like the Koramd the speeches of the Holy Prophet

Mohammad (hereinafter “Prophet Mohammad”).

1 J. Gilbert, Trans National Fugitive Offenders in Internatiorlzdw: Extradition and Other Mechanisngblew
York: Martinus Nijhoff, 1998), at 3.

2 |bid.

3 A. Alotaibi, Current International Legal Problems in the Pursaft Extradition Requests with Reference to the
Practice of Saudi ArabiéBloomington: Author House, 2004), at 3.

4 See Bassiouni, n.13, at 4.

> See Shearer, n.68, at 7.

® See Blakesley, n.22, at 177.

"Homer,The lliad(London: Penguin 1998)

8 See A. Jones and A. Doobajgnes and Doobay on Extradition and Mutual Assistafondon: Sweet and
Maxwell, 2004), 1-001, at 3.
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The concept of extraditing individuals has histakimots in the Islamic context. For example,
over fourteen centuries ago (in the sixth year ijfalj the Prophet Mohammad [SAW]made

the Houdibiyah Patt with the leaders of Mecca which stipulated that:

“There would be one-sided extradition — the Makk#aang refuge with the

Prophet [in Madina] would be handed over on denmtanithe Quraish [the rulers
of Makkah], but Muslims taking refuge in Makkah vidunot be handed over to
the Prophet®

Another example is when, because of religious petgm, a small group of Muslims, on the

advice of the Prophet, migrated to Abyssinia (nawidpia), the Makkans under the leadership
of Amr Ibnul Aas and Abdullah lIbne Abu Rabi'ah unsessfully petitioned Negus, the

Ethiopian King, for the extradition of migrated Minss >

Indeed, even in the Quran there are oblique refsge to the concept of refugee women, which
can be interpreted as a form of extradition. Tha&lauce on how to treat refugee women is
contained in the following verses:

“... When come unto you believing women — refugebBentye examine them;
return ye not them onto the disbelievers, neithes¢ women are not lawful for

them [the disbelievers], nor are those [men] [tiebelievers] lawful for them
”83

The reference to the refugees in the above quatgionts to the fact that extradition, in one
form or another, occurred and is, therefore, peeaiunder Islamic law because of the above
historical precedent, albeit the historical precgsiéor extradition under Islamic law are focused

primarily on religious persecution.

9 Short forSallalah wa aalehee was salupeace be upon Him [the prophet] and his compani@nsalutation
compulsory for Muslims when using the Prophet’s aam

8 1t is variously referred to as the ‘Houdibiya Reciiation’, ‘Houdibiya Agreement’ or ‘Houdibiya R#. For this
study the term Houdibiya Pact has been used cendligto avoid confusion.

81 G. Sarwar|slam: Beliefs and Teachingd” ed. (London: Muslim Educational Trust, 1989).

82 M. Shafig and M. Abu-Nimeinterfaith Dialogue(New York: International Institute of Islamic Thgit, 2007),
at 67

8 Qur'an, Sourah 681 MumtahanaliThe Examined One’. Reference to the Qura’n arenfdd. Al-Hilali and M.
Khan, The Translation of the Meanings of the Noble Quiiathe English Languagéedina, KSA: King Fahd
Complex for the Printing of the Holy Qur’an).
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2.4 The Early History of Extradition Under English Law

Historically, the position adopted by, for instanearly English jurists was that extradition was

not compatible with the common law. It was notethis respect that

“It is held, and hath been so resolved, that daidéngdoms under several kings in
league one with another are sanctuaries for ses\argubjects flying for safety from one
kingdom to another, and upon demand made by thesma by the laws and liberties of
kingdoms to be delivered: and this (some hold) reugded upon the law of

DeuteronomyNon trades servum domine suo, qui ad te configt/&rit

It was also noted that “English courts have nasgliction to entertain an action: (1) for the
enforcement, either directly or indirectly, of anp& revenue or other public law of a foreign

state; or (2) founded on an act of stdte.”

According to Jones and Doobaihe executive surrender of criminals to and byeign
jurisdictions may have been more common and lesgraeersial in earlier times than the
common lawyers acknowledgeff"To some degree, this view is not always the c8sene
variation is inevitable, because countries, infeeghby pragmatism and social pressures, as well

as by administrative and judicial constraints, doegsily let go.

Therefore, the usefulness of the earlier approachild not be underestimated. Easy extradition
of alleged criminals from one country to anothed avithout any obstacles is an ideal for any
requesting country that is still tracking down wehbffenders. There is some evidence that the
U.K. has sought to develop such arguments in tha&tgoalong with other common law
jurisdictions like the U.$ It is submitted that the problem with such an apph being
meaningful, effective, and fair is that (a) it undenes the very foundation, purpose, and

safeguards built into extradition treaties; (b)lstreaties enjoy the authority of Parliament in the

8 See Jones and Doobay, n.78, at 3-4.

8 A. Dicey and J. MorrisThe Conflict of Lawsl3" ed. (London: Sweet and Maxwell, 1998) 89.

8 See Jones and Doobay, n.78, 1-002, at 4.

87 For exampley.S. v. Machain(1992) 504 U.S. 655 (U.S. Supreme Court) Bnd Department of Trade and
Industry Ex parte Levitf{Oct. 31 1997) CO/3811/97, unreported.
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U.K., a western democratic state making effortsai@ls greater transparency and accountability;

and (c) it blurs certainty of legal conduct at aternational level for alleged criminals and states

Jones and Doob&Yrefer to the treaty of 1174 between Henry Il ofglamd and William of
Scotland allowing for the exchange of criminalseitey from one country to another, with an
alternative of such criminals being arrested aredltwithin the other country. This approach, it
is submitted, can only effectively work when théevant ‘extradition’ crimes are the same in
substance (as well as being recognised by botbesstat being the same in substance as distinct
from the label or description of the crime), and thles of evidence and procedure in criminal
matters, even if different, ensure equivalent saeds for such suspected or actual criminals.
Otherwise, there is a danger of fundamental uréasrby states between themselves exchanging
such persons, as well as fundamental unfairnesisetondividual. Therefore, what might be a
crime in one state may not be in another, or e¥é¢nely are, the approach to the standard and
quality of evidence and procedure may be substhntidferent, so that extraditing would be

fundamentally unfair or unsafe to the person camegtiand unfair or unsafe between states.

Other English treaties included the treaty of 1B88veen Edward | and France; the “Intercusus”
between Henry VII and the Flemings of 1497, treatséth Portugal in 1373, France in 1498;
Spain in 1499; France in 1559; and Spain in 183Bhearer has suggested that these did not
represent a systematic international effort to sefg crime but were rather a reflection of
gestures of international friendship and co-opereti It is submitted that this is significant and
relevant to the modern debate too, in that exi@aditreaties which do exist demonstrate perhaps
a willingness to create workable treaties motivdig@conomic and political friendship between
states, for example, which do not have a commonttadition in parallel with the U.K., but

have an inquisitorial tradition like France, Spaind indeed Saudi Arabia.

However rare the extradition of common criminalsswaistory suggests that it occurred within
formalised frameworks, such as treaties — mosthsgmed under a larger political or religious

agreement - and this practice lingered throughMidele Ages. Extradition as part of a formal

8 See Jones and Doobay, n.78, 1-002, at 5.
89 E. Clarke Treatise Upon the Law of Extraditip?™. ed. (London: Stevens, 1876), at 19.
% See Shearer, n.68, at 6.
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arrangement became a more common, if still infragueractice’* As indicated by the Treaty of
1174 between Henry Il of England and William of &aod and the 1303 Treaty of Paris
between Edward Il of England and Philippe the FdirFrance, earlier extradition treaties
focused solely on political offendetsThe treaty between Charles the Wise, King of Feaaod
the Count of Savoy in 1376 marks a break from teaegal trend of limiting to political
offenders, in that it provided “the reciprocal réiwh of ‘malefactors promptly upon the first
request’ specifying that the perpetrators of commrimes would be delivered up® This could

be taken to be the first arrangement dealing viigh'¢common’ crimes of murder, rape and theft.

The basic objectives of extradition, thus, werenintain internal order of the respective states;
“international co-operation for the preservationvadrld societal interest* was not the main

concern at this stage — a notion that would emdrgieveen the sixteenth and eighteenth
centuries. On this view, “the law of extraditioroéved from the perception that an affront to the
gods, or to the leader’'s authority, had to be agdntp the desire to promote international co-

operation to combat crimé”

2.5 Extradition Evolved From Ad-Hoc State Co-operabn Over Political Offences to the

Extradition of Criminals by Statute or Treaty

During the eighteenth and nineteenth centuriesetivas a shift away from an “exclusive focus
on the extradition of political offender§"towards a new focus on the extradition of common
criminals. Prior to the eighteenth century, as ulised earlier, extradition consisted of ad-hoc
state agreements of courtesy. From the eighteesnibury to the nineteenth century, with a
growing shift towards extraditing common criminalsd not for political offences, extradition
grew to be based more on formalised bilateral antilateral treatieS! These treaties became

ever more concerned with protecting individual tgghn step with the increased interest and

1 See Blakesley, n.22, at 178-179.

%2 See Gilbert, n.71, at 18.

% See Blakesley, n.22, at 180.

% See Bassiouni, n.13, at 34.

% See Blakesley, n.70, at 184.

% See Alotaibi, n.73, at 4.

9 See Rebane, n. 15, at 1648. These treaties iimyakisted crimes that were extraditable and esnthat would
be exempted. Most of the resulting treaties emeageoing contiguous European states (with Francénigale
way) as they were frequently at war with each other
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theoretical shift in international law toward thecognition of natural and individual human
rights. In Europe alone, more than ninety treattesilating the reciprocal surrender of offenders
were signed between 1718 and 183Bor example, the treaty between France and Wuisttegn

in 1759 was cited as the model for subsequentdiktra treaties.

Blakesley noted that “rules and procedures of eiiom established in these conventions endure
in the law of extradition to this day. The rulegjuged extradition requests to be made through
the diplomatic channel or at least through spediomtier authorities. Exact reciprocity was
demanded?® Al these provision survive partly or wholly toetpresent day. The 1759 treaty in

this sense is seminal, and lays the foundatiomofamporary extradition procedures.

Generally, extradition with all its forms and patte withessed an impressive historical
development. For instance, Parry heavily criticisske’s suggestion that from earliest times,
(based on the English treaties of 1661-1662 witmrDerk and Holland for the recovery of
English regicides) extradition originated as a devor the punishment of treason and rebellion
(i.e. in modern terms what are considered to béigal offences or crimesf’ This idea was
further discussed by Jones and DooBaywho argued that many recorded surrenders, or
unsuccessful requests, appeared to have involved whre recognised in later legislation as
political offences. Finally, this idea was weakemasdhey suggested, and was therefore removed
from later legislation. Early examples included Beal of Suffolk being surrendered from Spain
to Henry VII and then executed; the King of Scatflaefusing to surrender Perkin Warbeck
“The Pretender” to Henry VII; Queen Elizabeth | mising the Scots that she would either
surrender Boswell, or send him into exile; the &aBeneral of Holland surrendering some
alleged regicides/political offenders without tgealthough one was later agreed in 1682);
and in 1792, the Senate of Hamburg surrenderinglirtble nationalist, Napper Tandy to the

British Government, who was tried and then acodittd

% See Shearer, n.68, at 8, citing the Russian sctielMartens.

% See Blakesley, n.22, at 182-183.

199 Cited by Jones and Doobay, n.78, 1-002, at 5.

101 pid.

192 A Holdworth,History of English Law Volum¥é (London: Methuen, 1927), at 50.
193 See Jones and Doobay, n.78, 1-004, at 7.
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For example, in the case &ast India Co. v. Campell and Murev Kajones and Doobay,
qguoting Chitty On Criminal Law (1826), noted than“English magistrate may also cause to be
arrested, and committed for trial, an offender @agfaithe Irish law or accused of having
perpetrated a crime in a foreign country” and dika prisoner, having committed a felony in a
foreign country, come into England, he may be &kehere and conveyed and given up to the
magistrate of the country against the laws of whibk offence was committed® It is
important to note here that the English legal apphhato extradition moved from the exercise of
executive powers and prerogatives to extraditiatuses:"> However, it was apparent that this
move to statutory authority was not a conditionestablishing a treaty with another state,
regardless of whether or not this latter approadhedsubject in the same way. Shearer, on the
other hand, referred to 92 treaties concluded niateznally from 1718 to 1830. These treaties
provided for the surrender of criminals, mostly vietn neighbouring states in Europe. He
compared these to the more complex procedural approf common law systems, which was
cumbersome. He suggested that it was geograpbimation as an island nation that had led to a

jealous protection of traditions of asylum/sancuiarwhat became the U.¥°

Jones and Doobd} argued that the first modern British treaty was iag Treaty (1794-1807)
that provided for the mutual exchange of offendbetween the U.S. and Great Britain
(especially in British Colonies). However, in ptiaet only a few fugitives were surrendered
under the said treaty, but extraditions still tquce afterwards. This suggests that either the
treaty was largely ineffective, or it happened tlia¢re were very few cases warranting
extradition. This was further argued by Jones andlday, who noted that the Jay Treaty was an
instrument of ‘Amity, Commerce and Navigation’ atiét Article 27 embodied a recognisably
modern requirement to produpgma facieevidence of guilt®®

%% pid at 7.

195 seeBarton v. The Commonwealth of Austra{i®74) 131 CLR 477, 494.

1% 5ee Shearer, n.68, at 8-9.

197 See Jones and Doobay, n.78, 1-006, at 8.

198 |bid at 9. Article 27 states: “It is further agreedtthtis Majesty and the United States on mutual rsitians ...
will deliver up to justice all persons who, beingacged with murder or forgery, committed within jbesdiction
of either, shall seek asylum within any of the doies of the other, provided that this shall onydone on such
evidence of criminality as, according to the lafshe place where the futures of war persons sogeltashall be
found, would justify his apprehension and commitinfem trial, if the offence had there been comndtt@he
expense of such apprehension and delivery shatiobbee and defrayed by those who make the requiséitd
receive the fugitive.”
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Historically, by 1802 Great Britain and other sitprées to the Peace of Amines, that is France,
Spain and Holland, agreed to the mutual surrenfleffenders for particular offences, these

being murder, forgery, or fraudulent bankruptcy.

Jones and Doobdy argued that the British law of extradition can dmd to date from the
bilateral extradition statues of 1843. Initiallyof 1824 to 1828, attempts were made to
negotiate a new treaty between the United Kingdachtae United States, but it failed because
of the unwillingness of the United Kingdom to urtdée the return of runaway slaveS This
incident confirms that the existence of a mutualoperation, amity and commerce treaty or
understanding between two nations is not a guazamitesuccess. In the British and American
case, the United Kingdom’s moral and legal posibarthe issue of runaway slaves was contrary
to the United States’ position and practice. Thigéedint attitudes as well as definitions and
defining concepts of offences remained the maintamles for nation-states to reach an

agreement.

In the absence of any agreement or treaty, thatstuwould undoubtedly be rather difficult, as
suggested by ClarkE when studying the British-American case but gemgrak noted earlier,
countries do sometimes exchange or extradite calsion the basis of an existing friendly

agreement, even if it lacks an explicit extraditpyovision.

Clarke revealed important problems in treating @reole case:'> When a number of slaves
revolted on an American ship, murdered a slave enastjured the captain and the crew, then
took the ship to the Bahamas (a British possesstbe) British governor refused to surrender
them to the American authorities; and this wasragaie to an absence of a treaty between the

two countries. This led to an interesting debatténHouse of LordS"

It was the unanimous view of the House of Lordg éhdradition without an order of Parliament

was unlawful. This appears to suggest that crimifim one country are able to escape from

199 See Jones and Doobay, n.78, 1-006.

110 3. Moore,A Treatise on Extradition and Interstate Renditddolume 1(Boston: Boston Book Co., 1891), at
90-92

1 g5ee Clarke, n.89, at 127.

12 bid.

113 See Jones and Doobay, n.78, 1-007, at 10.
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justice when they commit an offence in another tigunThe problem with handing over such
criminals in the absence of a treaty is that the ofl law is not upheld. It was Lord Brougham
who emphasised that when laws exist giving poweisoth sides to a treaty it is provided under
“...due regulation and safeguards®

Jones and Doob&Y argued that these statutes were largely ineffectince extraditing courts
would often not allow extradition to occur, on th&sis that they were not satisfied by fingna

faciecase.

It was the case dh re Winsor™® which demonstrated the limitations of the type<rire for
which extradition was available under the Ashburfoeaty. The Court of the Queen’s Bench
held that conduct defined as forgery in a statditthe State of New York, but not within the
federal law of the United States, was not forgeryEnglish law, although it amounted to the
English offence of fraud. Extradition might be igged only for the listed offences against the
law of England and the general law of the Uniteaté3t, and not for offences made criminal only

by the laws of a particular state in the Americaion. In the relevant statute of the 1870 Act,

14 see Clarke, n.89, at 128.These Acts were replageahe Extradition Act of 1870. They applied ontydccused
persons (not fugitive convicts who were immune)ecific crimes of murder, attempted murder, forgand
fraudulent bankruptcy, piracy, arson, robbery.eljuired the establishing ofmima faciecase according to the
laws of the country where the crime had been cotathiUpon the receipt of a “requisition”, the Séarg of State
would issue a warrant requiring magistrates tosartee fugitive and examine the evidence which tmayn the
form of copies authenticated depositions sent ® mbquesting state as well as hearing oral eviddnce
magistrates. That person could be detained foriagef two months longer than that would allow thefendant
to apply to a Judge for discharge of the magistr&gemmitment.” This would be granted unless sidfit cause
was shown why the Defendant should not be discldabyethe requisitioning/extraditing country. ThetAxdso
never allowed for a political offence exception,“speciality” that is the restriction imposed upite requesting
state to confine as prosecution to the crime foiclvisurrender was made. Therefore, any countryndividual
affected by an allegation of a criminal offencetthmay give rise to extradition can identify and arstand how
such matters are to be prosecuted and defendedéaand transparent way. Therefore, it is suiedhithat this is
to be preferred to the surrender of criminals aetf a treaty process. For example, in 1842, tla¢ebal treaty
between the United Kingdom and the United Statesegtablished called the “Webster — Ashburton yréahis
was called “a Treaty to settle and define the baded Between the Territories of the United Stated the
positions of Her Britannic Majesty in North Amerjdar the Final Suppression of the African Slavede and for
the Giving Up of Criminals, Fugitive from Justida, Certain Cases C.” Two other treaties were cateduwith
France and the U.S. where bilateral treaties warengeffect by way of statutes in 1843 called “ahfar giving
effect to a Convention between Her Majesty, andKkhng of France for the Apprehension of Certainedfiers.
And “an Act for giving effect to a treaty betweererHMajesty and the U.S. for the Apprehension otater
offenders.” Jones and Doobay indicate that elevesrsy after slavery was abolished in Great Britaid the
commonwealth, the British Parliament was considgrimether to exclude slaves from the operatiorhefAct,
but upon the advice of the Attorney General decagaginst such an exemption. This seems to sudugséven a
moral/principled approach to the particular offeradfeslavery by the British Parliament was overridda the
interests of the treaty with the U.S.

115 See Jones and Doobay, n.78, 1-008, at 11-12.

11611965] 10 Cox CC118.
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the comparison of offences, therefore, was not jiedd*’ This demonstrates that if an offence
is to be eligible under the terms of an extraditicaty, the definitions must be agreed upon or
accepted by each signatory nation, otherwise alleffences may not properly be recognised by

either party.

It is important to note, in the evolution of sigois to treaties, that between 1862 and 1866, key
treaties were signed between Britain and two ofhweopean nations (with Denmark in 1862 and
with Prussia in 1864). However, the agreementshezhat that time were not fully a success. As
Jones and Doobay argu¥d the lack of success of extradition cases betweeat@®ritain and
other nations was affected by the physical instylasf the country, as opposed to physically
neighbouring nations like the U.S. and Canada, &/hetges appeared to be more willing to co-
operate with one another. However, they arguetttieme had always been an aversion to the
surrender of political offenders or refugees, asatles and discussions upon the passing of the
Extradition Act of 1870 made cle&?’

Historical cases of the establishment of extraditiceaties despite legal diversity between
nations also occurred. An example to note herehisnwGreat Britain established a treaty with
China known as the Treaty of Nankin or as the fre&tBogue. This made provision for the
return from Hong Kong to China of Chinese peoplewiad committed offences against their
own government “on proof, or admission of theirlgii*® The Treaty of Nankin demonstrates
that Great Britain was perfectly capable of esshiotig a treaty with a country with a very

different legal system.
2.6 Modern Day Extradition Agreements

Political and economic forces are said to be thévating factors in the development of modern
extradition laws. The element of political forcendze attributed to the emergence of the modern

nation state and the early notions of the comitgations. However, economic concerns seem to

17U.S. v. McCaffer§1984] 1 Weekly L. Rep. 1IWLR867HL ariRlv. Governor of Holloway Prison EXP. ex-partie
Jenningg1984] 1AC624HL.
118 5ee Jones and Doobay, n.78, 1-010, at 13.
119 | a;
Ibid.
120 pid.
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“have the most impact in driving states towards ualitco-operation on extradition®* As
argued by Bassiouni, extradition as a tool of m&ional co-operation gained momentum “as
part of the efforts of the world community to cortlpdracy.”?® By the nineteenth century,
economic and technological forces, including therettspment of new forms of transport
(steamship and railway), the increasing cosmopolit@ure of cities, and the general increase in
commerce between states and concomitant inter@timobility of populations had vastly
increased the need for inter-state co-operdfiorks noted by Shearer “if a state did not take
effective measures against the incursion of foresgminals it would quickly find itself a

seething haven for the undesirables of other latds.

Extradition law flourished in the latter half ofetmineteenth century. These laws were generally
formulated through treaties, and also, throughpéesage of acts and statutes. The development
took place in states with both civil law codes aedhmon law codes. As noted above, the 1759
Treaty between France and Wurttemberg “represaheegrototype for the modern extradition
treaty.”®® Other French treaties during the nineteenth cgnaet the legal standard for
subsequent extradition agreements and practicesclkrrconcepts were to shape future treaties

and extradition practices where the French wetengdahe trends in this field.

While France was leading in the domain of executagpects of extradition in civil law
countries, the United States emerged as an eadigtan the development of a substantial body
of extradition jurisprudence. “Judicial decisiomsthe United States have been important in the

early development of modern extradition latf?”
As Clarke noted:

“In the matter of extradition, the American law wastil 1870, better than that of any

country in the world; and the decisions of the Aicean judges are the best existing

121 5ee Alotaibi, n.73, at 5.

122 5ee Bassiouni, n.20, at 29.
123 5ee Alotaibi, n.73, at 5.

124 See Shearer, n.68, at 12.
125 5ee Alotaibi, n.73, at 7.

126 See Blakesley, n.22, at 183.
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expositions of the duty of extradition, in its t&@ at once to the judicial rights of

nations and the general interests of the civilisatf the world.**’

A good degree of modern U.K. extradition law wasethon the Extradition Act of 187%
Jones and Doobay argued that the Act of 1870 waditdt in the United Kingdom to actually
use the term “extradition:*® According to Shearef? the word is of French origin, first used in
a decree of 1791, and used in official US contéxi® 1848. Clive Parry however, cited several
government papers between 1868 and 1901, whichaeggbeéo confine the use of the word
‘extradition’ to surrenders affected pursuant tonfal treaties, whereas the word ‘surrender’, or
‘rendition’ were appropriate to the return of, fexample, military deserters under particular
military agreement$® Extradition was never used to apply to the rewfrfugitive offenders
within the British Empiré3? The Act of 1870 emphasised particular issues; floatinstance,
treaties were recognised to allow flexibility inmnéreaties with other states without requiring a
new Act of Parliament for each ca$2It acknowledged that extradition was primarilyditical

act: that is, the surrender by one government wham of an alleged criminal. Thus, the
Secretary of State was given discretion in evesgaahether to issue an order to proceed, under
Section 7 of the Act. At the end of the court gss; he would be given, by Section 11, further
discretion for whether to surrender.

The 1870 Act recognised that arrest might be adtetithout an order from a Secretary of State,
though he had the power to cancel such a warrahtadecline to order further proceedirds.
The courts had a slightly different role. Their ydwras to determine whether the evidence
produced by a foreign state would be sufficientustify committal for trial, if the alleged

criminals’ conduct had been committed in Englafidn determining this question, the courts

127 See Clarke, n.89, at 608.
128 See Jones and Doobay, n.78, 1-012, at 15.

129 Ibid. As well as the short title, the Extradition A&7D, the full title also contains the word 'exttamdi': an Act
for Amending the Law relating to the Extradition@fiminals.

130 See Shearer, n.68, at.12

131 Cited by Jones and Doobay, n.78, 1-012, at 15.

132 pid.

133 Extradition Act 1870, s.2.

13%1bid, s.7.

13%pid, s.10.
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were given the same jurisdiction and powers as aganay be as if the Court were dealing with

a defendant in ordinary committal for trial procieess.

The Act also recognised the principle of doublenanality in that the foreign crime alleged
should be an extradition crime, or “a crime whitlecommitted in England would be one of the

crimes described in the first schedule to this"A¢$.

The Act required that a magistrate must informgitive, on committal, of his right to apply for
a writ of habeas corpuysand that he would not be surrendered before xpéyeof at least 15
days after committal to allow for such an applicatfi*’ However, there was a restriction in
respect of political offences. Extradition wouldtnioe applied for offences of a political
character, or even if it were proved that “the rsiion for his surrender has in fact, been made

38 Nor should a

with a view to try, or punish the offender for affeace of a political characte
fugitive criminal be surrendered unless provisiage made by the law of the foreign state that

he:

“shall not, until he has been restored to or hadopportunity of returning to Her
Majesty’s Dominions, be detained or tried for arifence prior to his surrender other
than the extradition crime proved by the facts drici his surrender was groundéed®

Jones and Doobay argue that the English constiaitionind was offended by even the
possibility that an autocratic foreign power mighirsue a refugee and enlist the English courts
for that purposé?® A detailed review of 19 century attitudes to the political offences eximpt
appears in the speech of Lord Simon of Glaisda@heng v. Governor of Pentonville Pristfi
The Act itself failed to deal with delays and o®ige use. In contrast, the Fugitive Offenders
Act of 1881 provided a wide power to the High Caordischarge a defendant committed by a

magistrate, on the grounds that it would be urjustppressive to return hitfi?

136 Extradition Act 1870, .10 and Schedule 1.

37 pid, s.11.

138 |hid, 5.3 (1).

1391bid, 5.3 (2).

140 5ee Jones and Doobay, n.78, 1-015, at 17.

141 Cheng v. Governor of Pentonville Prisgh973] A.C.931, 947; sdaafra ch. 3, p.107 for a full explanation of
the case.

142 Fygitive Offenders Act 1881, s.10.
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The importance of a treaty for extradition cannetdver-emphasised, as this may influence
judges, as Jones and Doobay suggested. They attgateshodern judges are not troubled in the
absence of statutory encouragement by the dangsesifio political offenders by requests from
a foreign power friendly enough to share commonaelition arrangements with the U
They might, however, be disposed to treat with neympathy the problems of a fugitive who
the requesting state had failed, through inefficigrio pursue for many years, or who had, in

other respects, been treated oppressively.

The Extradition Act of 1873 slightly amended th&Q&\ct by adding indictable offences under
the Malicious Damage Act, the Forgery Act, the @ga Act, and the Offences Against the
Person Act. It is notable that the Royal Commissad 1877 recommended that; “even if any
State should fail to concede full Reciprocity, #hes no principle which should make this
country unwilling to surrender, and so get rid tfe fugitive subjects of other States, whose

subjects have been guilty of crime and his surreisdasked for ***

The concept of reciprocity is important in extraait though it is not always essentiél.

Reciprocity, as a principle, was formulated throtigh many international legal assistance treaffes.
Generally, states will only give legal assistarariother state if there is reciprocity for sualele
assistancé?’ Therefore, it was suggested that statutory powessald be given to the government
to surrender fugitive criminals in the absenceredties, whose purpose was to ensure
reciprocity. Ultimately, this was not acceptéfiThe Commission was concerned with
provisions in existing treaties, which forbade é&xéradition of a country’s own nationals to
another. The reason for this restriction they,samk that a state fails in its duty to its sulgett

it hands them over to a foreign jurisdiction; tbagualified confidence could not be placed in

the capacity of foreign courts to try the subjexdtsther states; the subject would have to defend

143 35ee Jones and Doobay, n.78, 1-016, at 17-18gditin Home Secretaf1996] AC 742.

1 1pid at 19.

145 SeeH. Griitzner, ‘International Judicial Assistance &woperation in Criminal Matters,’ il. Bassiouni and
V. Nanda (eds.)A Treatise on International Criminal Law: Jurisdi@h and Co-operatiofSpringfield, lllinois:
Thomas 1973), at 189, 230.

4% 5ee Sluiter, n.3, at 613.

147 bid.

148 See Jones and Doobay, n.78, 1-018, at 19.
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himself where his language was not understoodwdrete he was unable to call character

witnesses?®

The Commission’s view was that this restrictiondddoe omitted in subsequent treaties for as
long as Parliament saw necessaflt is submitted that such issues can easily belved in the
modern environment by the use of interpreters, gxpgnesses, and the allowance of character

witness in respect of extradition crimes.

Great Britain’s Extradition Act was enacted in 1&#@ was of great importance. This, as it went
along, put extradition practice onto a new footmgl in the twentieth century it took new forms.
The emergence of international and human rights leafluenced extradition in a meaningful

way. Ultimately, the approach to convicted crimgealas brought into line with the general law
of extradition via the Fugitive Offenders Act of @R It incorporated aspects in relation to
double criminality; the powers of the Secretary Sthte and the executive, the duties of

magistrates and the judiciary, the political exiz@ptand the particular rules bébeas corpu$™

After the adoption of human rights in the UN Assémit became an overarching effect, and
human rights concerns have now to be accommodatex ktatutes concerning extraditioh.
Also, enactments on extradition have to allow tog horms of international law. While these
aspects gave depth to extradition practice, they ateated a tension between sovereign rights
and human rights. This relationship is discusseer [6n Chapter 3, section 3.8) in order to

thoroughly express its importance vis-a-vis extextialleged offenders.

Modern law became consolidated in the form of tl&dglition Act of 1989, which essentially
brought together the Criminal Justice Act of 198f& Fugitive Offenders Act of 1967, and the

Extradition Act of 1870 (as amended). Ultimatethiere were further legislative changes

4% See Jones and Doobay, n.78, 1-018, at 19.

159 pid. There were further amending statutes of the EittoedAct, in 1895 and 1932. They added furthemas
such as bribery and offences of dangerous drugsl®y7 the U.K., signed the European Convention on
Extradition and the provisions of the conventionrevenacted on in 1989. Drug trafficking and Teswri(the
Suppression of Terrorism Act, 1978), explosive saces, and Firearms Act Offences. Fugitive offesidand
convicted criminals were also subject to extraditlyy Section 16 of the Habeas Corpus Act, 1679 ather
statutes in 1843 as well as of the Fugitive Offeadct of 1881. However, what was notable aboutliB@l Act
was that there was no expressed political excepdioany speciality protection.

> 1pid at 30-31.

2UDHR, see n.44.
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resulting in the Extradition Act of 2003 incorparagf various changes to extradition law as

approached by the European Union.
2.7 Extradition Exists Within National and International Frameworks

Having discussed the historical background and tiaelitional evolutionary process of
extradition on how it used to be approached in gerand the US, it is now crucial to identify
extradition as a concept. As shown by its histérivelopment above, extradition inherently
involves both national and international I&%.However, because of diverse approaches to
extradition by states, it was, and still is, a direeflection of nation-states’ national and legal
interests. While treaties govern the extraditioraltéged fugitives between states, domestic law
ultimately decides whether or not to extradite Haged fugitive®* Yet, extradition law from
state to state “differ fundamentally in respect aofwide range of matters, including the
incorporation of extradition treaties, the respectioles of the executive and the judiciary in the
extradition process, the quantum of proof requifed extradition, and the extradition of
nationals.*>>

States may also have different human rights obdigatunder their respective constitutions or
under international law, as interpreted and appligdstates™® Further, as discussed in more
detail below, some states like the U.K. treat aitian under its criminal law, while other states
like Saudi Arabia treats extradition as part ofitninistrative law, a distinction that impacts the

procedures for extradition and often the existesfaafeguards to individual rights.

Within the framework of international law, extradi falls under international criminal law,
meaning that it must also fall within the limits miternational agreements and principles of

international law, including human rights obligaisd®’ Additionally, since international

1535ee Dugard, n.4, at 188, stating that “[e]xtraditimw is a blend of international and national law.

154 bid , explaining that “[t]reaties may provide for thendition of criminal fugitives between states, iig for

15r;_)nunicipal law to determine whether the fugitiveédse surrendered in accordance to the extraditeaty.”

Ibid.

158 |bid, stating that “some states extradition laws magutigect to constitutional provisions guarantedingan
rights and to international human rights convergimtorporated into municipal, while in other stat® such
restraints apply.”

157 See 7. Deen-Racsmany, ‘The Nationality of the Gt and the Jurisdiction of the International Gmiah
Court,’ (2001) 95 AJIL 606, 611-612. See also Eedias, ‘Out of the Shadow: Marking Intersectiomsind
between Asian Pacific American Critical Legal Sahmship and Latina/o Critical Legal Theory,’ (199%) B.C. L.
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158 extradition is limited to

criminal law “addresses the content of internationames,
extraditable crimes within the framework of an megional agreement. Alternatively, however,
extradition can be viewed as part of proceduratrimtional criminal law>® When viewed

within the procedural framework of internationainginal law, states may be able to justify the
ad hoc use of extradition outside internationalgattions, and resort to alternatives to extradition
such as irregular rendition. Viewing extradition @at of international criminal law and thus
with the aim towards a unified body of law, movdsser to an international convention on

extradition that can balance competing human rigbtgations.

It is hopeful that with the current rising thredtaonumber of crimes of a trans-national character,
such as international terrorism, human traffickimgpney laundering, and the spread of
organised crime, countries’ approaches to and itiefis of extradition began to bridge their
differences. Offences, which used to be individutional concerns, have not only become
international, but call for a global united respen$he trend toward a more uniform view of
extradition is reflected in a number of internaéiband regional gatherings. One of these was the
Global Response to Global Terrorism Conference heltie Royal United Services Institute, in
which Mr. Jack Straw addressed the attendees (@rada18' 2006) by declaring that:

“this terrorism is global in another sense tocs-oNerarching goal is to change the world
in which we live. Guy Fawkes and thetﬁeentury revolutionaries justified their actions
by saying that they wanted to bring down specifienfs of government. The Irish

Republican Army said that all they wanted was fartNern Ireland to be incorporated

Rev 349, 378 (explaining that extradition is adtacet of international criminal law that “refledhe intersection
of domestic norms and international legabcesses as, for example, in the regimes of coatipa established
through extradition, transfer of prisoners and/athhl Legal Assistance Treaties (‘MLATS’).”).

158 A, Cole, ‘Reconceptualising Female Trafficking:éTlmhuman Trade in Women,’ (2006) 12 Cardozo J.L. &
Gender 789, 808, at n.151.

159B. Zagaris:Developments in the Institutional Architecture af@mework of International Criminal and
Enforcement Co-operation in the Western Hemisphg@06) 37 U. Miami Inter-Am. L. Rev. 421, 425-426
(explaining that “[p]Jrocedural international crinairiaw refers to those matters of internationahamial law that
deal mainly with procedural matters, such as: gatgeevidence (normally through unilateral measuregatory
letters, and judicial and mutual assistance in ic@rmatters); obtaining custody of a person chérgith a crime
through extradition or alternatives thereto (inahgddeportation, handing over, and forced or fraeau
kidnapping); transfer of proceedings; recognitiod anforcement of criminal judgments; and tranefesrisoners.
Substantive international criminal law embracesstaitive crimes of particular international intéyesich as:
narcotics trafficking; smuggling of aliens, espégiahildren and women; arms trafficking; terrorismoney
laundering; securities and commodities futures esintustoms crimes; thefts of airplanes and autdemand
thefts of cultural property.”).
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into the Irish Republic. In contrast, the aims @ddy’s global terrorism go beyond such
relatively narrow national or political objective®Ve are seeing an attack on the

international community as a whole — on our commw@lnes and on our shared future.

Today | want to set out how our response must nihietscale and breadth of this attack.
On the one hand, we need to co-operate at an atienal and multilateral level to share
evidence and intelligence, to disrupt terroristetworks, to cut off their sources of

financing and to bring terrorists to justic&”

So, a shared threat of this nature called for shangl mutual tasks and efforts. He added, in this

respect that

“At the same time, we need a global effort to confrthe propaganda of the terrorist, to
address the sources of discontent which terroses¢k to exploit and to build a sense of
common commitment to prosperity, peace and sechasged on freedom and the rule of

law »n161

However, a shared threat, a common interest ofsihisremains purely rhetorical if it does not
translate into concrete deeds. The call and ndagdssia formal agreement of some sort would
form a good and legitimate venue for countriesl&int and request the extradition and return of
particular alleged offenders, as well as terroridtsvever, as discussed earlier, nation-statds stil
perceive and define concepts like extradition adiogr to their own national laws and legal
judicial systems. So, in order to better clarifystiissue, it may perhaps be useful to define

extradition and the types of extradition systems.
2.8 Traditional and contemporary definitions of theterm extradition

The concept of extradition has existed for oveeghthousand years, and originated from the
Middle East®® The term extradition, however, was not well essiigd until the mid to late

nineteenth century. In Great Britain, the term wascommonly accepted until after the passing

190 5ee Straw, n.38, at 2.

151 |bid.

152 See Rebane, n. 15, at 1636, 1645. The earliesided extraditions agreement was supposedly betRastses
Il of Egypt and King Hattusli 11l of the Hittites1i1280 B.C.
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of the Extradition Act of 1878 The word extradition is derived from the La#xtradere

which means ‘forceful return of a person to his eseign’. Bassiouni, on the other hand,
speculated that the term is a contracted form xfaetradition’ referring to “the surrender of a
person who has been granted the privilege of poesehthe traditions of asylum and hospitality
of the requesting staté® However, Shearer maintained that extradition wé&emn of art™®

which was imported into England from France.

It is important to discuss first the history andrelepment of the definition of extradition in both
the West and under Islamic law. This section shdiweg regardless of its origins and the
development of contemporary definitions of extradif the international community still lacks a
universal definition for a legal process that hashsinternational dimensions. This lack of a
universally accepted definition creates challengben proposing an international extradition
convention, or even an extradition treaty betwesm ¥.K. and Saudi Arabia. This section
proposes a definition for extradition that taketiaccount individual rights and international

obligations.
2.8.1 Common Definitions of Extradition

The common definition of the word extradition isf@mal legal process where one nation
surrenders an individual to another nation, usuédly criminal prosecution® The above
definition, however, is too general and simplistiad neither describes the circumstances or the
purpose for which the person is to be handed omdrraturned. The United States Supreme

Court inTerlinden v. Amedefined extradition as:

“the surrender by one nation to another of an iidial accused or convicted of an
offence outside of its own territory and within ttegritorial jurisdiction of the other,

which being competent to try and punish him, dersahd surrender:®’

163 See Shearer, n.68, at 12.
184 See Bassiouni, n.20, at 2.
185 See Shearer, n.68, at 12.
166 Seegenerally n. 13.

167(1901) 184 U.S. 270, 289.
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The U.S. Supreme Court definition, although usefoks not explain what kind of offences may
be involved. It is the concept of “offenders” (witl the variety of specific offences that the
term may include) that lends itself to disagreemedmut the return or extradition of alleged
offenders. The U.S. Supreme Court definition sist deficient because it fails to address, for
example, the issue of reciprocity, an issue uporchvimodern extradition is based and often
used as justification.

Generally, Halsbury’s Laws of Englandhas provided a more comprehensive and inclusive
definition of extradition. It covers all aspectseftradition, including that it is a formal process
based on mutual arrangements between the coumvielyed, concerns an individual who has
been accused of an extraditable crime, and is sutgetrial under his own country’s law. He
noted that:

“Extradition is the formal surrender by one countmyanother, based on reciprocal
arrangements partly judicial and partly adminiséegt of an individual accused or
convicted of a serious criminal offence committedtsale the territory of the
extraditing country and within the jurisdiction thie requesting country which, being
competent by its own law to try and punish him, deds the fugitive’s

surrender *68

This definition is more appropriate and accuratelyplicable to the practice used in common
law countries such as Britain, Australia and NewalZed. On the other hand, Bassiouni defined
extradition as involving “processes whereby oneeseign [state] surrenders to another
sovereign [state] a person sought after, an accusednal or a fugitive offender®® This
definition can be viewed as taking a more formalliy. Further, he saw that a “contemporary
practice means a formal process by which a peissarrendered by one state to another based
on a treaty, reciprocity, or comity’ This definition places emphasis on the formal iyhat

characterises the contemporary extradition protéss.

%8 1. HalsburyHalsbury’s Laws of Englandolume 184™. rev. ed. (London: Butterworth, 2005), at 74, p&ei.
189 5ee Bassiouni, n.20, at 1.

170 bid.

1 bid at 2.
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Blakesley, in contrast, stressed the judicial oti@raof modern extradition practice, especially
when he defined it asthe international judicial rendition of fugitivesharged with an

extraditable offence and sought for trial, or alieaonvicted and sought for punishmeht”

In the U.K., the Home Office has put forward a cleéefinition: “the return of a wanted criminal
from a country where he or she is accused of, erbeen convicted of, a criminal offencé®
Extradition prevents criminals escaping punishnignfleeing to another country. In the U.S.,
extradition also applies between states to stomiwcals evading justice by crossing internal
borders. Congress passed a law shortly after thest@ation was adopted, imposing upon the

Governor of each state the duty to deliver up fugit from justice found in that stat€’
2.8.2 Definition of Extradition in Islamic law

In the Islamic world, a number of definitions oktterm ‘extradition’ have also been advanced.
For example, Alfadil stated that extradition ispi@cedure by which a particular state hands in a
person, who is present within its jurisdiction,amother state in order to be tried for punishable

acts or to carry out a court verdict against hif.”

According to this definition, which is commonly asm the Middle East, there are two kinds of
criminals who might be subject to extradition. Téese firstly persons who have committed a
crime within the jurisdiction of state A, but hanet been convicted and have escaped to state B.
The second category includes people who have bm@rioted under the jurisdiction of state A,

but have escaped to state B.
Abu Amir defined extradition as:

“[a] procedure, which involves one state requeséingther state to hand in an accused or

convicted person in order to serve his or her semter stand trial. Such a request is,

172 See Blakesley, n.22, at 120.

173 35ee Barkham, n.27, at 30.

174 Eygitive Slave Act 1793, 1 Stat. 302.

175 M. Alfadil, Muadrat fi tasleem atmugremefirecture notes on extradition], (Damascus: ArabdLeg Institute
of Research and Arabic Studies, 1967), at 22.
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usually, based on the grounds that the party wheduests extradition has a full

jurisdiction to try or sentence the individual cened.*"®

2.8.3 There exists no internationally recognized diaition for extradition

There is currently no internationally agreed upagfimition for extradition:’”” The United
Nations Model Extradition Treaty gives no definitito extradition:”® To facilitate extradition,
sovereign states enter into bilateral extraditi@aties. Such treaties spell out the terms of any
extradition and would include a list of all crimis which a person can be extradited, or else
covers them with more general descriptions, suclamscrime punishable with three years’

imprisonment or some heavier penalty.

Internationally, thus, extradition may have numerafinitions depending on the treaty. This
definitional problem creates difficulty when dissimy the possibility of an international
extradition convention or even an extradition tyebétween the U.K. and Saudi Arabia. For
example, whether the process is judicial or adnratise, as discussed later, creates significant
procedural challenges. Additionally, from the pedjve of international law, these definitions
do not usually take into account international gdgiions since they are entered into between two
countries. Even more problematic is when countdesot have an extradition treaty to work
from. Itis, thus, imperative for the internatiomammunity to arrive at an agreed upon definition

for extradition.

176 M. Abu Amir, Kanoon Alugoobat AllubnarfiLebanese Criminal Law], (Beirut: 1981), at 69.

" There is even a difference in the definition afrender, transfer, or extradition under the ICCTRG and ICTY.
See Sluiter, n.3, at 607-608. “The vital distinotlmetween the two is that surrender applies tdGias

and extradition refers to the prosecution or thHereement of an individual's sentence in anothatestThe purpose
of this distinction is to ensure that traditionatradition law is not applicable, mutatis mutandésthe special
surrender regime. The application of traditiondladition law creates a number of obstacles teeffective and
expeditious capture of war criminals. For this mraghe ICTY and ICTR statutes and rules consiktavoid the
term ‘extradition,” and instead use the word ‘tf@n'sor ‘surrender.’ During the ICC Statute negtbas, the debate
over the terms ‘surrender’ or ‘extradition’ symltzad the delegates' divergent views regarding tha@af the ICC
surrender or extradition regime. A few delegatesngly adhered to the use of the term extraditimtause "their
national laws pertaining to extradition prohibieth from handing over their nationals to the coam the use of
‘extradition' would support their national positgoti

178 See generally Model Treaty on Extradition, n.2.
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2.9 There are two types of extradition systems: judial and administrative.

The process of extradition will largely depend ba tegal system of a country, as influenced by
a number of factors like the system of governmenofjstitutional law, and history among
others!” In this regards, extradition developed primaritytivo types of systems: judicial and
administrative. This section shows that the disiimc between a judicial and administrative
system for extradition is significant in discussitige interplay among extraterritoriality,
extradition, and individual rights. A country’s eadition system exists within the framework of
that country’s legal system. The rule of extrateriality protects this sovereign choice. Yet, the
judicial extradition system, for instance, may aigly be more conducive for protecting
individual rights than the administrative systerheTistinction, thus, affects how a country may
reconcile its extradition system within its intetioaal obligationsvis-a-visits obligations to
protect individual rights. This section explainscleasystem, discusses its advantages and
disadvantages, and proposes that the internatmyramunity should adopt a hybrid judicial-

administrative system that could be reconciled wéthous legal systems.
2.9.1 The judicial system

Under this process, an extradition request woulduimmitted to the court with jurisdiction in the
country where the fugitive criminal resides. Thetstudies the case and the evidence provided
in the request. If the court is satisfied that ¢tbaditions of the extradition are met, it issues an
arrest warrant against the individual and setgdtite for a trial. Theourt subsequently holds a
public session where the prosecution is requiregravide all the evidence and documents
submitted by the country requesting the extraditibhe individual concerned would have an
access to a lawyer who would conduct the defencki®ehalf Upon the completion of this
process, the court decides whether to allow theadition, or to reject the application. In both
cases, it grants the right of appeal to both parttowever, if the court allows the extradition, it
will not be able to oblige the government to catrput. On the other hand, if it rejects the
application, the government would not be able tocped and extradite the individudlhe

judicial system is most commonly followed by the jondy of developed and democratic

179 See Dugard, n.4,at 188.
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countries, including the United Kingdom, ArgentinBrazil, Finland, Italy, Sweden, and
Turkey!®

The judicial extradition mechanism evidently recsgs the importance of due process. It is
transparent and reflects the democratic valuessilygport human rights. This process however,
suffers from a few disadvantages. Firstly, it caketa long time to extradite someone. For
example, if the country requesting the extraditias not completed its investigations regarding
the person it seeks to extradite, it will not bdealn provide solid evidence that would
substantiate its request. In this case, the couthe country hosting the individual concerned
might reject the extradition request. Secondly, thet that judicial extradition requires the
conduct of a fair trial might create an impressionthe minds of the judges in the country
requesting the extradition that the individual cenmed is actually guilty, otherwise the
extraditing country would not have handed him ovirirdly, there may be instance where,
despite the individual's guilt, he cannot be exitexd| because of the absence of clear compelling
evidence. The relevant evidence may not be availablthe individual concerned may have left
the country soon after committing the alleged crimmaking the task of gathering evidence
against him very difficult for the responsible autlies.

2.9.2 The administrative system

By virtue of this system, extradition is perceiveslan act of sovereignty on the part of the host
country and accordingly, the executive branch ie $itate requesting the extradition would
submit the extradition request to the country cameg. In turn, the country receiving it would
refer it to the competent authorities, which unttex administrative system is the executive
branch of government. The process is carried ouipypmatic channet& through which the
request is passed to the ministry concerned wistige. The ministry studies it and makes a
decision. Whatever the outcome, it is communicébeithe ministry dealing with foreign affairs,

which informs the state requesting the extraditoough its diplomatic missioff?

180 5ee Shearer, n.68, at 199.
181 A Beok,Alganoon Adawli AlaarfPublic International Law], (Cairo: Alitimad Publier, 1924), at 364.
182 See Alotaibi, n.73, at 273.
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Thus, under this system, the judicial machinemydsinvolved in the extradition process even if
it requires the arrest of the individual concernaslthe security agencies carry out such arrests.
Furthermore, the individual concerned is not ayparthis process and will not be notified until

a final decision has been reached. The adminigtraystem prevailed in France until 1927,
when it was replaced by the judicial system. Howgeveany countries still follow the
administrative system. These include, for exam@audi Arabia, Spain, Cuba, Portugal,
Panama, Egypt, and numerous Eastern European igsuntExtradition through the

administrative system was also followed in the Ur&@n 1794 to 1842.

Like other systems, the administrative mechanisra hath advantages and disadvantages.
Amongst the advantages it offers, it plays an irtgrdrrole in terms of improving relations
between the country requesting the extradition tadrecipient of the request, as the latter
would expect that, should it submit an extraditrequest, its request would be treated in the
same way. Another is the speediness of its prodessause complex and lengthy judicious
interventions are side-stepp€d.The European Arrest Warrant (EAW) may be an exanofpl
this administrative mechanism that has made ieeagiextradite an individual among countries
with an EAW!8*

As for its disadvantages, under an administratygtesn, the individual concerned might become
a victim of injustice. This could happen when atigatar country, coming under enormous
political pressure, or seeking to enhance its imatwith the country requesting the extradition,
hands over an individual without being satisfiedtthll the conditions for the extradition are
met. This is similar to the criticisms over the ption of the EAW in the U.K., where the U.K.
requirement for determining whether an arrest wairhas actually issued has been amended to
allow an EAW arrest warrant if there is a likelildbdhat the arrest warrant would issue.
Additionally, the requirement of double criminalityhich requires that an act must constitute a
crime in both countries for it to be an extradieabiffence, has been abandoned in the EAW

regime®® In other cases, the country requesting the extoadimight, in order to secure the

183 |n one case, Saudi Arabia complied with a Kuwaitjuest to extradite a terrorist within 24 hour$isfarrest
and detention, for details see Alotaibi, n.73,@0.3

184 See Chapter 4 for a more detailed discussion @E&W.

185 See Jones and Doobay, n. 78, at 47.
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extradition of a particular individual, provide $al accusations then sentence him for completely

different reason&®®

Additionally, administrative extradition is oftenomducted by the executive branch of
government, which does not have the legal competetioc examine extradition request
documents and to reach, accordingly, an informagicjous, and sound decision. Moreover, it is
always conducted with a total lack of transparerbys excluding any form of accountability
from the judicial and legislative authorities. 8t therefore, more likely that it would undermine
human rights and democratic values. The decisiog bedriven more by politics than any

compelling evidencé®’

Personal contacts and connections might also plagleain administrative extradition. This,
could occur when the individual concerned is welmected and can influence the decision of

the host government.
2.9.3 The dual (judicial-administrative) system

Because of the strong criticism of the administeBystem due to its neglect of the rights of the
accused, and the difficulty of extradition throute judicial system, which grants the accused
legal guarantees that make extradition a difficudttter, the dual system came into existence to
mitigate these shortcomings. The international comity ought to adopt the dual system to give
more flexibility for various countries with confting extradition systems. The dual system, for
example, may be able to help reconcile differenoetsveen the U.K. and Saudi extradition

system, and make it possible for both countriesrtive at an extradition treaty.

The dual system is also referred to as the Belgyatem. It first appeared in 19%%.1t is based
on granting the judicial machinery the right todstextradition requests and gauge their legality.
The role of the judicial authority, in this case an advisory one, as it leaves the final decigion

the hands of the executive branch of governmemiause extradition is considered to be an act

186 United Nations General Assembly, ‘Internationav€oant on Civil and Political Rights’, Resolutio2GDA
(XXI) (16 December 1966), http://www2.ohchr.org/ésly/law/ccpr.htm (accessed 15 March 2010). Articles
aimed at preventing these kinds of abuses.

87 See Shearer, n.68, at 198.

188 M. Alarousi, Tasleem Almugremeé¢Bxtraditing Criminals], (1951), PhD. research, &acof Law, Cairo
University, p.149.
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of sovereignty. The dual system seeks to strikalange between two opposing interests: the
interest of the country seeking the extraditiond &ne interests of the individual concerned.
Thus, the judicial authorities examine the legatityhe extradition request, while they leave the
actual decision of extradition in the hands of guwernment® The main advantage of this
system is the flexibility of its procedures, whigafeguarding the interests of the country
requesting the extradition and the individual caned®® This system is followed by a number
of countries, including Italy, the Netherlands, a@lapPoland, and Belgiumi*

This appears to be more efficient than purely jiadlior administrative systems, as it seeks to

achieve the following:

» Safeguard the interests of the individual concerbgdyiving him the right to defend
himself. Access to due process and judicial medmasiensures that the individual’s civil
liberties can be protected.

» Safeguard the interests of the government by givinghe right to exercise its
sovereignty. This is particularly important aftéd® as it allows for a more expeditious
process of extradition.

189 Alarousi, n.188, atl51.
9pid at 149.
191 A Abu Haif, Alganoon Aldawil ElaanfPublic International Law], (Cairo: 1975), at 310.
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Chapter Three

Towards an International Extradition Convention:
Shortcomings and Obstacles

3.1 Introduction

Attitudes towards extradition (in all its types asybtems as well as related theories) differ from
country to country, conforming to the particulational interests and legal and judicial legacy,
as well as the cultural and religious values ay.pkxtradition, as a process, is essentially a
national concern®? However, there are other aspects and dimensioesttadition. How does
extradition fit within international law? How doextradition fit with human rights? What

international bodies are involved in the processxtfadition?

This chapter first frames the current internatioegradition system within the framework of
international law, which does not impose any oliaya on states to extradite individuals.
Despite the broad acceptancgusf cogent” and the growing internationalisation of crimes th
current international extradition system remainghble to entice, much less obligate, large
number of states to agree to an international @iiwa convention. Yet, steps must be taken

toward an international extradition convention.

This chapter argues that the current United Natioslel Extradition Treaty, which does not
oblige U.N. members as it is only a model treaynsufficient to address modern concerns over
international extradition. This chapter argues ,thatlight of the historical development of
extradition law and international law at large tosgathe protection of individual rights, United
Nations Model Extradition Treaty lacks a necessifnition for extradition and fails to fully
protect human rights. The international communitgwever, should still use United Nations
Model Extradition Treaty as a starting point for iaternational extradition convention. This
paper argues that countries may be able to agree get of universally extraditable crimes

following universal jurisdiction jurisprudence.

192 5ee generally Dugard, n.4.
193G, Danilenko, ‘Internationalus Cogenstssues of Law-Making’, [2002] Eur. J. of Int'l L, Available at
http://www.ejil.org/journal/Vol2/Nol/art3/btml (aessed 20 March 2010).
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Finally, this chapter argues that the current magonal extradition system simply fails in
adequately protecting human rights. While many twes) including the U.K. and Saudi Arabia,
has international obligations toward the protectbbhuman rights by virtue of their membership
in the U.N., numerous reasons exist for countreedobsen individual rights protection or
circumvent extradition agreements to achieve thmns of extraditing individuals. The trend in
the international extradition system has been loexze the ends of extraditing individuals at the
expense of human rights and international obligeticAn examination of the increased use of
alternatives to extradition and the erosion ofgbktical offence and death penalty exceptions to
extradition reveal a troubling trend away from priing human rights. To create a more
effective balance between the aims of extraditioth lBuman rights, the international community

must act towards the creation of an internatioradgition convention.
3.2 Extradition and international law

The idea that there should be a body of “higher,laajus cogenswithin the international
community has gained broad acceptance over thefgastecade$® International law can “be
characterized as a system of law regulating therrifationship of sovereign staté$>The
notion of the creation of ps cogenswas first articulated in the 1969 Vienna Convemtan
Law Treaties;’® which states that a treaty is invalid if it cooffi with the norms of general
international law. With regard to what is an inefanal norm, a norm is what has been
accepted and recognised by the international cortynoh states as a whole from which no

derogation is permittetf”

The status of international criminal law, howevisrstill in its infancy*®® This view has been
voiced by Gilbert, who holds that no clear conseresxists, and even when agreement is clear,

it remains quite limited. He says that:

194 Danilenkq n.193..

195 SeeMartin, n.13, at 201.

198 vienna Convention on the Law of Treaties, opemedignature May 2.3, 1969, 1155 UNTS 331 [her¢araf
Vienna Convention].

197 See Shaw, n.7, at 97.

198 See Iglesias, n.157, at 377 (“To say that intéonat criminal law constitutesfield is surely premature.”).
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“Despite the efforts of many academic commentatwey the years, there is still no
universally recognized, comprehensive system arinational criminal law. Whether
an offence qualifies as an international crime matter of experience and empirical
study...there are no hard and fast rules that arays\iollowed by all states and the

number of infractions given this ‘internationaltsiis very few.**°

Similar fears have been expressed by Lord SlyntherPinochetcase, in his emphasis on the

still developing character of international crinlifew. He held that:

“It has to be said, however, that at this stagéhefdevelopment of international law
that some of those statements read as aspiraéisresnbryonic. It does not seem to me
that it has been shown that there is any statdipeacr general consensus let alone a
widely supported convention that all crimes agaimdgernational law should be
justiciable in National Courts on the basis of thmeversity of jurisdiction...] am not
satisfied that even now there would be universakptance of a definition of crimes

against humanity®®

International law is generally better developedntiraernational criminal law, although most
analysts would maintain that the former remaina @onstant state of flux and developnfént.

International law, however, holds regard for themaicy of sovereign nations and in this role
"remains subsidiary to the law of individual sougre nations®®? as affirmed in theLotus
cas€’®® The rules of law binding upon states thereforaidsfrom their own free will as
confirmed by the International Court of JusticeJJ@ theNicaraguacase. The ICJ clarified
that “in international law there are no rules, ottlean such rules as may be accepted by the

states concerned™

19 5ee Gilbert, n.71, at 87.

209 pinochet (No 3) [2000] 1 AC 147.

21 5ee Alotaibi, n.73, at 102.

2025 Bedi Extradition in International Law and Practiq®otterdam: Bronder-offest, 1996), at 15-33.
203| otus(1927), PCIJ Rep. Series A, No. 10.

204 Nicaragua v. U.S(1984) ICJ REP. 392.
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As stated in Article 38 (1) of the Statute of tméernational Court of Justié& there are four
primary sources of international law, which empbkadhe primacy of the sovereign state. These
are:

(a) International conventions establishing rulepressly recognised by the contesting

states.

(b) International customs, as evidence of a geneeaitice accepted as law.

(c) The general principles of law recognised bylis@d nations.

(d) Judicial decisions and teachings of the moghlligi qualified publicists of the various

nations, as ‘subsidiary’ means for the determimatibrules of law.

From these stipulations of the sources, it is olwithat the highest priority is accorded to the
consent of the sovereign states, which servesegprimary source for international law. The
recognition of state sovereignty “vests a statethi@ absence of any other authority, with
complete independence in action in its internafiexternal activities®® This principle is the
‘oldest and best’ established principle of inteiwraal law?°’ By virtue of this independence, a
state has the right to refuse or to grant admistiam foreigner. By the same token, a state has
independence with regard to making a decision verdthsurrender or not an individual within
its territory to another staf8® It is not obliged unless it chooses to do so byitn volition. A
sovereign state has no obligation to respond tahancstate’s demand for extradition. At the
same time a state has the right to “place anyditioih or restriction on its own sovereignty it
chooses by entering into an agreement with anosbeereign state’®® By virtue of this
conferment of independence right, a state may etmgrant extradition even in the absence of

a treaty.

“Customary international law imposes no obligatadrsurrender to fugitives accused of
crimesunlessit has contracted to do so. Moreover, the reftsgrant such request does

not involve derogation from the sovereignty of tleguesting state. It is a reasonable

205 statute of the International Court of Justice 38(1)(d), June 26, 1945, 59 Stat. 1055, 1060 [hafeer ICJ
Statute] (entered into force Oct. 24, 1945).

2% gee Bedi, n.202, at 27.

27 |bid.

28 From its earliest usages, extradition has exisi#iin the rubrics of both international law angldimacy. See
Shearer, n. 68, at 5.

29 5ee Alotaibi, n.73, at 13.
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exercise of its exclusive right of jurisdiction hih its own domain, and a state is
believed to violate no legal duty, in declining,thre absence of a treaty, to surrender a
fugitive criminal found within its territory to angemanding state?*

The point made is that whether to surrender aiftegitriminal to the requesting state is at the
discretion of a sovereign state and this right asognised and accepted by the norms of
international law. Despite this discretionary powerstate also owes an obligation towards the
international community. The ICJ draws a distinetietween inter-state obligations on the one
hand, and obligations towards the international rooimity as a whole, on the other. The former

is the concern of only the contracting parties elfile latter is the “concern of all staté§.”

Alotaibi notes that since currently “there is noodwl-based multinational convention on
extradition or any statutory body of criminal lawhah would confer an obligation to

extradite, ?*2

no legal obligation to extradite can incur outsimfea treaty or other binding
agreement. This principle has been well establishesligh both extradition jurisprudence and

extradition statutes.

Whether extradition can occur without a treaty wabated in the U.S. The positions taken
were (a) that there was no obligation to extradidess specified by a treaty, kolmes v
Jennisorand Factor v. Laubenheiméfand (b) that there was no obligation but the priynafc
state sovereignty in extradition decisiGh§.The issue was finally settled in the case of
Valentine v. United Stat&s, when the U.S. Supreme Court took a stronger posituling that

not only was there no obligation to extradite ia #bsence of a treaty, but also that there was no
clearauthority to extradite in the absence of a treaty or othgislative provision. The Court
held that:

“[the] fundamental consideration is that the cdug8bn creates no executive prerogative

to dispose of the liberty of the individual. Prodegs against him must be authorised by

1% See Bedi, n.202, at 83.

211 As noted by ICJ in the case concerning Begcelona Traction, Light and Power Company, Limi{&econd
Phase) ICJ Rep. 1970, 3 at 32.

22 5ee Alotaibi, n.73, at 12.

23 Holmes v. Jennisor{1840) 39 U.S. 540 (U.S. Supreme Court).

24 Eactor v. Laubenheime(1933) 290 U.S. 276 (U.S. Supreme Court).

#3yvalentine v. U.S(1936) 299 U.S. 5 (U.S. Supreme Court).
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law. There is no executive discretion to surrerfder to a foreign government, unless
that discretion is granted by law...Legal authoribed not exist, save as it is given by an

act of Congress or by the terms of a tredty.”

This does not mean that a lack of discretionarygysvin extradition is absolute. Blakesley notes
that:

“some fugitives may feel that they are protectamnfrthe long arm of US justice, when
they have taken refuse in countries with whichlWinted State has no extradition treaty
or, if there is one, it does not clearly cover dience charged. Although United States
law will not allow a fugitive to be extradited frothe United States, except pursuant to
the terms of an extradition treaty, this does natam contrary to what many
commentators have written, that the US governmeilit not seek extradition from
another state despite the absence of treaty cavelageality, extradition will be sought,
as a matter of comity, despite lack of treaty cager™!’

British law also accepted the need for a statubasis. The genesis of a requirement of statutory

backing lies with Lord Brougham, who argued that:

“the interests of good neighbourhood required, thawo countries bordering upon one
another, as the United States and Canada, andtleaeim England, and in the European
countries of France, Holland and Belgium, therehbug be laws on both sides giving
power, under due regulation and safeguards, to gagdrnment to secure persons who

have committed offences in the territory of theeott*®

Lord Brougham’s plea to enact statutes to legadiseender was heeded and led to the most
important development in the history of extradithen in 1841 the House of Lords took a

unanimous view that undertaking extradition “withoan Act of the Parliament was

Z®Valentine v. U.Sn.215, at 5.
27 See Blakesley, n.22, at 190-191.
28 5ee Jones and Doobay, n.78, 1-007, at 10.
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unlawful.”?*® From then on all treaties were to be given effgciaw before their provisions

were implemented.

In sum, the general practice of states on extadis based on the belief that while extradition is
not an absolute international duty, yet if a staighes to ensure that it secures the return of its

own criminals it must enter into treaties with ateate<?°

Nonetheless, the necessity of a formal treaty respdao some, as a pre-condition for success in
extraditing genuine offenders and criminals. Theme four reasons why nations may enter into

bilateral extradition treaty arrangemeffts:

» Obtain reciprocal return of fugitive offenders.

» Facilitate the punishment of wrongful conduct, #&mereby promote justice.

* Avoid harbouring within their border those who naymmit offences similar to those of
which they are accused in another jurisdiction.

» Avoid international tensions caused by one coustrngfusal to return a particularly

wanted person.

By contrast, courts in some South American statesiding Venezuela, Brazil and Argentina
surrender fugitives in the absence of extraditreaties on the rationale that such practice is “in
conformity with the public law of nation$* This seems a deviation from the broader
perspective of international practice. A perfecaraple of extradition in the absence of a treaty
or any other formal or informal extradition agreemevas Libya’s surrender of two of its
nationals to a Scottish Court based in the Nethddan connection with the bombing in 1988
of Pam Am Flight 103 over Lockerbie, Scotland. Thiss not a perfect extradition case as there

was no extradition treaty between Libya and the. drdetween Libya and the U3 This is

219 5ee Jones and Doobay, n.78, 1-007, at 10.

220 5ee Shearer, n.68, at 27.

Zi C. Pyle Extradition, Politics, and Human RightBhiladelphia: Temple University Press, 2001), 2t 8

Ibid.

223 |n the Lockerbie case, Libya argued that there neigher a treaty between Libya and the U.S. nowéen Libya
and the U.K. Libya filed Preliminary Objections withe ICJ citing the Montreal Protocol. This issemains
pending today because an agreement was reached libga agreed to have the suspects, later conittebe
tried in the Netherlands under a Scottish Court. I83 Press Release 2003/29 (Sept. 10, 2003). thiteCourt
issued its Judgment®uestions of Interpretation and Application of ##71 Montreal Convention Arising from
the Aerial Incident at Lockerbi@.ibya v. UK) (Libya v. U.S.), Preliminary Objeots (Feb. 27, 1998), 37 ILM
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referred to as a case of “extradition by analoi§.This case is neither based on treaty, nor

reciprocity of comity??®

The post-9/11 situation has changed the situatrastidally. Many Al Qaeda operatives have
been apprehended and handed over to the U.S. migthon the absence of any trial or the
existence of any treaty. For example, the U.S.dsked Pakistan to surrender some criminals,
either on the basis of an agreement dating froni1@Ben what is now Pakistan was then part

of British India, or on the basis of the more redens formal rendition arrangemefts.

There is, however, a growing trend toward the atzcege of a generalized customary law norm
requiring states to extradite or prosecute allefegitives?’ In other words, states may
arguably have a duty to extradite or prosecute lgead fugitive under the principle @ut
dedereaut judicare This principle draws support from Hugo Grotiusitement "that a general
obligation to extradite or punish exists with redp® all offences by which another state is
particularly injured.?”® According to this argument, a state may havetarakright to punish
the offender and other states cannot interfere wWith right?*® As it stands, however, the
principle ofaut dedereut judicareremains controversiaf’ and a stronger argument could be

made that customary international law does not seoduty to extradite.

Nevertheless, “the duty to extradite or prosecytpears in at least seventy international
criminal law conventions®** Stronger arguments are being made that a dutyttadite exists

587 (1998), the written procedure on the meritsihe®h resumed. For Libya's statement, see UN Doc.
S/2003/818; sanctions were lifted by Security CduResolution 1506 (Sept. 12, 2003), 43 ILM 251@2n

224D, Arzt, ‘The Lockerbie "Extradition by Analogy"gkeement: "Exceptional Measure" or Template for
Transnational Criminal Justice?,” (2002)18 Am. ktlIL. Rev. 163.

22> gee Alotaibi, n.73, at 250-2565.

226 Eor example: ‘USA seeks Omar Sheikh’s Extraditidndia News OnlingNoida 4 March 2002), available at
http://news.indiamart.com/news-analysis/us-seekaresheikh-4336.html (accessed 20 March 2010).

22T \. Kelly, ‘Cheating Justice by Cheating Death: Thectrinal Collision for Prosecuting Foreign Teists --
Passage of Aut Dedere Aut Judicare into Customary & Refusal to Extradite Based on the Death Pgnalt
(2003) 20 Ariz. J. Int'l & Comp. Law 491, 497.

28bid at 497, citing M. Bassiouni and E. Wigejt Dedere Aut Judicare: The Duty to Extradite co$ecute in

22Iglternational Law(Netherlands: Martinus Nijhoff Publishers 1995).

Ibid.

20 gee generally, Plachta, n.1 (criticizing the ppteof aut dedereaut judicars.

2L gee Kelly, n. 227, at 497. (“The United Kingdonpéaty to the following treaties containing the ghliion to
extradite or prosecute; the Geneva Convention®49:1the Convention for the Suppression of Unlaveizure
of Aircraft, The Hague, 1970; the Convention fog tBuppression of Unlawful Acts against the Safé@iuil
Aviation, Montreal, 1971; the Convention on thevemgion and Punishment of Crimes against Internatig
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even in the absence of a treaty. A duty to progecatild exist as to a specific crime like drug
smuggling defined in a treaty and thus becomes partustomary international laft
Additionally, a broader duty to extradite could sxfor a category of international crimes like
crimes against humanity and terroriéth.For purposes of an international convention on
extradition, states could agree on a list of crimé®re states have a duty to extradite. The
principle of aut dedereaut judicare thus, will likely take a prominent role in thetdue of
international extradition law. The United Nation®dél Treaty on Extradition discussed further
below, for example, already takes a step towaridstyipe of regime, although it could expand
the list.

3.3 The United Nations Model Treaty on Extradition

In order to enforce international effects and ttphsovereign nation states to effectively deal
with extradition and the return of alleged offergjet is important to discuss the United Nations

Model Treaty on Extraditiofi** and to consider its shortcomings.

Protected Persons, including Diplomatic Agents, Newk, 1973; the European Convention on the Sugoasof
Terrorism, Strasbourg, 1977; the International Gortion against the Taking of Hostages, New York,% 3he
Convention on the Physical Protection of Nucleatévial, 1980; the Convention against Torture ankde©Cruel,
Inhuman or Degrading Treatment or Punishment, Newk,Y1984; the United Nations Convention agairltitl|
Traffic in Narcotic Drugs and Psychotropic Substmd/ienna, 1988; the Protocol for the Suppressfon
Unlawful Acts of Violence at Airports Serving Intetional Civil Aviation, supplementary to the Mozt
Convention, 1988 (Montreal Protocol); the Convemfior the Suppression of Unlawful Acts against Sadety of
Maritime Navigation, 1988 (Maritime Safety NavigatiConvention); the Protocol for the Suppression of
Unlawful Acts against the Safety of Fixed Platforbesated on the Continental Shelf, 1988; the Cotivaron
the Safety of United Nations and Associated PersloiNew York, 1994; the International Convention tioe
Suppression of Terrorist Bombings, New York, 199 International Convention for the Suppressiothef
Financing of Terrorism, New York, 1999; the Unitgdtions Convention against Transnational Organzexhe,
New York, 2000; the Protocol to Prevent, Suppeeas Punish Trafficking in Persons, Especially Woraed
Children, 2000, supplementary to the United NatiGoavention against Transnational Organized Criime;
Protocol against the Smuggling of Migrants by Lada and Air, 2000, supplementary to the Unitedddat
Convention against Transnational Organized Crimd;the United Nations Convention against Corruptidew
York, 2003.”) See United Nations General Assemi8l{f Session|nternational Law Commissio\/CN.4/579,
Geneva, 7 May-8 June and 9 July-10 August 2007ledoka at
http://untreaty.un.org/ilc/documentation/englistvlad 579.pdf (last accessed Apr. 30, 2010). [hefigindJ.N.
International Law Commission”].

B2gee Kelly, n. 227, at 497.

33 bid at 498.

%% Model Treaty on Extradition, n. 2.
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3.3.1 Origins of the Model Treaty

The UN Model Extradition Treaf§” owes its origin to the objectives of the Milan Pt Action

as adopted by the Seventh United Nations’ Congragbe Prevention of Crime and Treatment
of Offenders. ItsGuiding Principlesstipulate that the United Nations should prepareleho
instruments suitable for use as international mgjioconventions as well as guides for
implementing national laws® Another contributory factor, which led to the hirf the UN
Model Extradition Treaty, was recognition of thetfaf the escalation of crime, both national
and trans-national. Further, its avowed goal wasirge the member states to step up their
activity at the international level in order to domb organised crime, including, as appropriate,
strengthening co-operation by entering into biktéreaties on extradition as well as mutual

legal assistance’

Also underlying the basis of the Model Treaty is ttonviction of the international community
that the establishment of bilateral and multildtexangements for extradition will greatly
contribute to the development of more effectiveeinational co-operation for the control of

crime?%®

While recognising the importance of bilateral andltifateral extradition arrangements as a
means to curbing organised crime at the nationdliaternational level, the Model Treaty is
geared towards human rights protection and resfpechuman dignity by allowing to those

extradited the rights conferred upon every perseolved in criminal proceedings as embodied
in the Universal Declaration of Human Rights antkinational Covenant on Civil and Political

Rights?%°

The Resolution which adopted the Model also inviteember states to follow this model if they

had not yet established treaty relations with ostates in the area of extradition, or if they

%% gince supplemented by adoption of ‘ComplementaoyiBions for the Model Treaty on Extraditigtnited
Nations General Assembly Resolution 52/88 (12 Ddear997) UN Doc A/RES/52/188. See n.2 for theinaly
UN Manual of the Model Treaty on Extradition.

2%Guiding principles for crime prevention and crial justice in the context of development and a new
international economic order,” United Nations Sdkigbongress on the Prevention of Crime and thetirenat of
Offenders (15 April 1985) UN Doc A/CONF.121/19.

ZTUN Model Treaty, see n.2, Article 1.

238 hid, .11, art.6.

239 pid, preamble,
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wished to revise existing treaty relations, to takto account the contents of the model
provided®*® This was aimed at encouraging states to updatstirexi bilateral extradition
arrangements by replacing outdated agreementshvéike into account recent developments in

international criminal law and human rights proi@ct

In adoption of the Resolution, the internationainoounity placed their confidence in the Model
Treaty as an instrument of dealing effectively withe complex aspects and serious

consequences of crime, especially in its new fanmsdimensions.
3.3.2 Principal characteristics of the UN Model Traty

As discussed above, under international law, setesinder no obligation, nor are they legally
bound, to extradite at the mere request of anatiaee®** However, states may assume a binding
obligation to extradite under international law dxytering into a treaty, or other consent-based
arrangement, which specifically imposes such amgatbn, although this obligation is often
subject to certain terms and conditiGffsThe Model Treaty is primarily meant to fill a gap
which exists due to the non-availability of a umsadly applicable multilateral extradition treaty,
although there are several UN conventions contgiapecific clauses on extradition, usually for
the purpose of indicating that a particular intéoreal crime constitutes an extraditable
offence®*® Yet there is no single multilateral treaty whiatmprehensively covers all aspects of
extradition. The absence of such a treaty is dubdolitical and cultural obstacles which have
to be overcome. However, the Model Treaty remainsique document of its kind, in the sense
that it constitutes a fairly complete document oiversally acceptable principles and provides

an illustrative example which can be used as asbasia bilateral or multilateral extradition

29 YN Model Treaty, see n.2, s.l, art.6.

241 gee, for example, Brownlie, n.25, at 318; R. Jegmiand A. WaltsDppenheim’s International Lav@!" ed.
(Harlow, Essex: Longman, 1992), at 415; P. Malanékelnurst's Modern Introduction to International wa7™"
ed. (London: Routledge, 1997), at 117; Sheare8, m622-27.

242 3 HarringtonHuman Rights Exceptions to Extradition: Moving Bay®isks of Torture and Ili-treatmerat, 3,
an excerpt from a longer work in progress, avadattlwww.isrcl.org/Papers/Harrington.pdf (accesz@dlarch
2010).

243 gee, for instance, ‘Convention for the Suppressiddnlawful Seizure of Aircraft{The Hague 16 December
1970), United Nations Treaty Series 1973, ArticléCG®nvention for the Suppression of Unlawful Aeigainst the
Safety of Civil Aviation’, (Montreal 23 September 1971), Article 8, 10 ILM 118nternational Convention
Against the Taking of Hostagesee n.337, Article 10; and the ‘Convention Agaifstture and Other Cruel,
Inhuman or Degrading Treatment or Punishmeuited Nations General Assembly Resolution 39/45 (1
December 1984) UN Doc A/RES/39/46, Article 8.
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treaty between states. It serves as a kind ofriatemal formboo® to stimulate states to adopt
extradition treaties based on a set of general aamdmonly agreed standards developed by

experts in the field*

Like many other extradition treaties it is a conatian of certain obligations and exceptions. It
begins by imposing on states a general obligatoextradite and provides that an extraditable
offence is a serious crime. Seriousness of offelscaisually measured by the term of

imprisonment attached to the offence, but the Mddeaty does not stipulate in clear terms what
is and what is not an appropriate measure, leastates to decide whether an extraditable

offence is one punishable by a minimum of one ar y@ars’ imprisonmerft:°

On the other hand, the Model Treaty also providesskveral exceptions to the extradition
obligations. While some of these are mandatbtpthers are optionaf? A closer look at these
reveals that the Model Treaty gives “less weight.tramlitional obstacles to co-operation like
fiscal offences and nationality of the offender,ileimore systematic attention has been paid to
the protection of human right8* It is noteworthy that the mandatory exceptionshi@ Model
Treaty are generally those which can be classdigedhe traditional extradition exceptions for
political offences>® military offences™* and offences for which there has been a final juety

in the requested staf#?

With regard to the exception for political offencédse Model Treaty does not specify any limits,
although the complementary provisions suggest ‘tbatintries may wish to exclude certain

conduct, e.g., acts of violence, such as seriofenoés involving an act of violence against the

244 R. Clark, ‘Crime: The UN Agenda on International-Gperation in the Criminal Process’, (1991) 15 &lav
Rev. 474.

245 gee, for example, P. Szasz, ‘Introductory N@dosnia and Herzegovina-Croatia-Yugoslavia: General
Framework Agreement for Peace in Bosnia and Hexegpwith Annexes,(1991) 35 ILM 75 and P. Muller,
‘Report on the 8 UN Congress on the Prevention of Crime and thatfitent of Offenders’, (1991) 16 Int'l Leg.
Pract. 50-4.

246 Model Treaty on Extradition, see n.2, Annex, Agi2.

247 pid, Annex, Articles 3 (a)-(g).

248 pid, Annex, Articles 4 (a)-(h).

249 B Swart, ‘Refusal of Extradition and the Unitedtns Model Treaty on Extradition’, (1992) R&therlands
Yearbook of International Lad75.

%0 YN Model Treaty, see n.2, Annex, Article 3 (a).

%1 pid, Annex, Article 3 (c).

%2|pid, Annex, Article 3 (d).
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life, physical integrity or liberty of a personpfn the concept of a political offenc&® Only a
footnote suggests that states may wish to exenopt the political offences exceptions any
offences where aaut dedere aut judicarebligation has been assumed under the internationa
convention, or where the particular countries hageeed that the offence is not political for the
purposes of extradition. As for the third exceptina mention is made of judgments rendered by
third states>*

Extradition is also barred under the Model Treatyew the requested individual has “become
immune from prosecution or punishment for any reagwluding lapse of time or amnesty”
although a footnote suggests that “some countrig \wish to make this an optional ground for
refusal.”*® The Model Treaty also prohibits extradition witkspect of trialin absentiafor
which the convicted person has not had sufficienice of the trial or the opportunity to arrange
for his defence and has not had or will not have dpportunity to have the case retried in his

presencé®’

The Model Treaty also contains a discriminatiorusawhich extends extradition exceptions to
risks of discrimination based on the grounds oht¥ét origin, sex or statu$>® in addition “to
race, religion, nationality, or political opinioA>® The clause which is directly concerned with
human rights protections is one which providesni@andatory exceptions which bar extradition
“if the person whose extradition is requested hesnbor would be subjected in the requesting
state to torture or cruel, inhuman or degradingttment or punishment of if that person has not
received or would not receive the minimum guarantieecriminal proceedings® which is
based on the provisions contained in Article 14tha# International Covenant on Civil and

Political Rights (ICCPRY®! an instrument which provides for the universaltgcton of civil

%3N Model Treaty , see n.2, Complementary Provision

%4 For a modification seddditional Protocol to the European Convention oxtr&dition, adopted 15 October
1975, ETS No. 86.

5N Model Treaty , see n.2, Article 3 (e).

28 pid, Annex, Article 3 (e).

%7 |pid, Annex, Article 3 (g).

28 pid, Annex, Article 3 (b).

259 |bid.

%9 pid, see n.5, Annex, Atrticle 3 ().

%1 United Nations General Assembly, ‘Internationav&gant on Economic, Social and Cultural Rights'sétetion

2200A (XXI), (16 Dec 1966), UN Doc A/RES/2200A (XXI
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and political human rights. Article 3 (f) of the Mel Treaty expressly acknowledges and accepts
a role for human rights in extradition that goegdrel providing an extradition exception where
there is a real risk of serious ill treatment ia tequesting stat&” In this way, the Model Treaty
also adds to the prohibition on extradition corgdimn Article 3 of the UN Convention against
Torture and Other Cruel, Inhuman or Degrading Trestt or Punishment (UNCAT§? The
latter, despite its full title, only bars extraditi when there is a danger of torture, and not when
there is a danger of other forms of ill treatmeAt.the same time, the Model Treaty makes past
incidences of unfair punishments, as well as pastiences of unfair trial, sufficient grounds in
themselves for refusing extradition and unlike tHeCAT prohibition there is no obligation to

link the past incident with an ongoing or futureett of unfairnes&*

As far as the optional exceptions to extraditioa aoncerned, the Model Treaty includes a
pending prosecution claué®,a death penalty claué® and an extraordinary armdl hoctribunal
clause”®’ In a footnote, it further suggests that the restm on extradition where there is a real
risk of the imposition of the death penalty in leguesting state could also be applied to “the
imposition of a life, or indeterminate, sentent®.Yet another optional exception has to do with
nationality, with the requirement to prosecute e trequested state when extradition is
refused?® There is another optional humanitarian clause Whéguires countries to take into
account an extradited person’s “age, health orroffeesonal circumstance$’® The Model
Treaty also suggested that extradition may be dafréhe offence was committed within the
territory of the requested state, or committed idetshe territory of either state, or if the
requested state, having jurisdiction over the afégernas decided to refrain from prosecuting the

extradited persoff*

%2 5ee Harrington, n.242, at 7.

263 Adopted 10 December 1984, 1465 UNTS 85, (1984). BB1027 and (1985) 24 ILM635.
264 5ee Harrington, n. 242, at 7.

%5 UN Model Treaty , see n.2, Annex, Article 4 (c).

266 |pid, Annex, Article 4 (d).

267 pid, Annex, Article 4 (g).

28 |bid, Annex, Article 4 (d) footnote 13.

29 pid, Annex, Article 4 (a).

279 pid, Annex, Article 4 (h).

271 bid, Annex, Articles 4 (f), 4 (e) and 4 (b) respeciyve
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The Model Treaty has been seen as “an importarvation in international co-operation in
criminal matters, because of both its contentsi@nstructure.?’? At the same time, it retains the
key extradition exceptions applicable at the endhef twentieth century. It builds upon the
developments and trends in both Europe and the idaseand does not mark a serious departure
from the old notions of extradition law as a diatibn of the standards which may now have
become acceptable to a wide range of stdfess the format of obligation rather than exception
is the same as that used in all major multilateresties of the post-war period, it does not cause

a major upset and ensures continuity.

Another positive point about the Model Treaty isattht institutionalises human rights
protections. It accepts the provisions of the ICGBRe included in the UN's list of exceptions
to extraditior’’* However, the Model Treaty has not gone withoutiagism. For example, the
separate death penalty clause and its exclusion fhe forms of torture or cruel, inhuman or
degrading treatment or punishment dilutes its stattnich lowers its severity, and suggests that
the death penalty, in and of itself, cannot be wared a form of torture or cruel treatment. This
limitation also extends to the suggested excefftiofiife and indeterminate prison sentent@s.

In addition, the Model Treaty has been criticised riot extending to “unmentioned penalties,
such as mandatory sentences of the ‘three strkeity.”’®

The Model Treaty has also been subjected to aiticfor its internal inconsistencies in the
protections accorded to human rights. For instatiee,discrimination clause which has been
extended to apply to discrimination on the grouofdsthnic origin, sex or status, co-occurs with
the nationality clause which continues to discrianbetween a country’s nationals and its non-
national permanent residents on the very basigatfis’’ The Model Treaty also shies away
from characterising crimes such as genocide aspotitical for the purpose of extraditiGh®

even though this issue was decided long ago bf#mocide Conventiofl? The Model Treaty,

2’2 See Harrington, n.242, at 9.

3 1pid, at 9.

27 bid.

%% |bid at 10.

% bid.

277 |bid.

% pid at 11.

279 United Nations General Assembly, ‘Convention om Brevention and Punishment of the Crime of Gemdcid
Resolution 260 (111), (9 December 1948), UN Doc A& 3/260.
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thus, may have loosened the protection of indiMidughts under the political offence
exceptiort® These limitations suggest a rather haphazard appro the protection of human

rights.

The Model Treaty also fails to provide a specifefinition for extradition. The Model Treaty

should add a definition, similar to that suggestedChapter 2 of this paper that specifically
incorporates human rights obligations and allows tlee application of a dual judicial-

administrative extradition system. Adding a defortthat incorporates human rights obligations
under international law would put human rights te front seat of extradition, instead of a
secondary principle that can pave way wheneveestdeem it necessary. Such a definition
would also signal an international recognition gfadicy that aims to extradite criminals without

forgetting internationally recognized human rigbidigations.

Despite its weaknesses, the Model Treaty remaiefsiur harmonising extradition instruments
at the international level, which would contribgignificantly to the promotion of international
co-operation in the matters of combating and cghonganised crimes. It is also useful as a

template toward an international extradition cortiem
3.4 Universal Jurisdictional Should Apply to Some Etraditable Offences

The notion of jurisdiction, and theories developedts domain of jurisdiction, are of critical
importance to the practice of extradition, sinceytiserve as the basis for the establishment of
sovereignty in the state, and provides groundéter-state relationships. This section discusses
the various theories on jurisdiction, the reasamstheir popularity, and criticisms for their
application. This section ends by arguing that ersal jurisdiction should apply to some
extraditable offences. The use of universal judsdn for specific types of offences like crimes

against humanity could be a starting point in gopsed international extradition convention.
3.4.1 Jurisdiction and Extradition

Jurisdiction is a concept not amenable to a sidgfaition. One of the definitions of jurisdiction

offered is by George, who defines its doctrine thg ‘authority of nations, or states to create, or

29 The recent erosion of the political offence exiepts discussed later in Part V of this chapter.
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prescribe penal or regulatory norms and to enfohesn through administrative and judicial
action.®®" According to this definition, jurisdiction referso an intra-state authority or
competence to make laws and enforce them in a Jtaigis vital for managing the affairs of the

state. It provides the basis for the state machiteermplements regulations in the state.

Within the state, Gilbert identifies three main dons of jurisdiction dealing with three branches

of government:

1. Legislative jurisdictionthat “goes to the ability to prescribe the read¢hnational

laws. 1282

2. Judicial jurisdiction which refers to the power and authority of thertowo apply

legislative jurisdiction to individual cases.

3. Executive jurisdictionwhich is the power to enforce the decisions of ¢barts or

legislature?®®

On the other hand, extradition operates at an-stte level in which the question of jurisdiction
is invoked between two sovereign states. Jurisaids both a prerequisite and an integral part

of extradition. Bassiouni explains:

“the term ‘jurisdiction’ in international law referto two aspects of the authoritative
decision-making process: First is rule making, aedond, is rule-enforcing. Both of
these aspects are present in extradition, becaitsing the process presupposes that
the requesting state has a legal basis to exeitssauthoritative control over the
requested individual, because: (1) it has jurisoiicbver the subject matter or a given
interest which has been or is being affected byctimeluct of the person soughatione
materiag; and (2) once surrendered, that state would rapersonanjurisdiction over

the personrgtione personag)?®*

1B George, ‘Jurisdictional Bases for Criminal Lslgtion and its Enforcement’, (1983) kichigan Yearbook of
International Legal Studies, Transnational Aspexft€riminal Procedureat3.
282 (i
Ibid at 3.
#33ee Gilbert, n.71, at 301.
#43ee Bassiouni, n.20, at 315.
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He further refined the notion of jurisdiction byashg that “the interrelationship between
sovereignty and jurisdiction delineates the extamd limits of a state’s power to proscribe
conduct in relationship to other staté®”In this sense, jurisdiction plays a key role in
determining the nature of the relationship betwstates. Needless to say, in the absence of such
a competence and authority any law, domestic @rmational, would not be effective. As aptly
pointed out by Blakesley, jurisdiction “providestbnly practical means for applying the law to
reality.”?%°

What distinguishes extradition from other methodsco-operation in crime control is that
extradition is primarily a “conscious purpose tetoge a criminal to a jurisdiction competent to
try and punish hinf®’ and the exercise of the “principle of reciprocigcured by formal
arrangement®® Similarly, Bassiouni sees jurisdictional issuegspective of their legal basis,
as of primary importance, as extradition itsel&isescognition of the fact that “the interests of a
state have been affected by the conduct of a pevkons not within the state’s jurisdiction, but
is within the jurisdiction of the requested staf&.Gilbert also regards the returning of a fugitive
to a foreign state as recognition of the principfe“jurisdiction asserted by the requesting

State.?%°

The importance of jurisdiction in extradition isalobvious from the fact that jurisdiction issues
have a direct impact on other substantive requingsnef extradition, particularly in terms of
double criminality and extraditable offences sittite determination of the legal existence of an
offence also inquires into the applicable jurisdical theory underlying the creating of the
offence charged®’ Similarly, execution of extradition under the termf treaties or through
principles of comity and/or reciprocity also beart dhe fact that the states involved have
assumed that the requesting state has successs$tlglished jurisdiction over the subject matter
with which the fugitive is charged. However, theseto date, no international consensus on how

far a state might extend its criminal jurisdictiomer offenders. As a starting point, this paper

285 5ee Bassiouni, n.20, at 315.
26 gee Blakesley, n.22, at 181.
287 See Shearer, n.68, at 21.
288 | pid.

289 5ee Bassiouni, n.20, at 349.
20 gee Gilbert, n.71, at 87.

291 |pid.
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argues that the international community should yppiversal jurisdiction in the extradition of
specific types of offences already recognized byrtsoas falling under universal jurisdiction

jurisprudence.
3.4.2 Theories of Jurisdiction for Extradition

In the literature, various theories have been ack@ron the matter of jurisdictiomdarvard
Researchhas identified five theories of jurisdiction beimmplemented in various forni&?
These are:

* Territorial theory;

* Nationality/active personality theory;
» Passive personality theory;

» Protective principle theory; and

* Universality theory.
3.4.3 Territorial theory

A state is likely to make one of these five thesribe basis for asserting jurisdiction. Yet in
some cases, more than one theory can be citedoposuof the claim. Of these, the territorial

jurisdiction theory is invoked most often. Thigjgite popular with common law states, although
the U.S. has recently used other jurisdictional@ples more frequently in extradition cases. On

the other hand, the nationality principle has balsn commonly used by civil law statés.

The territorial theory is linked intimately to tlsencept of sovereignty. Within its own territory,
the sovereign state exercises jurisdiction overpalisons, legal entities and objects except in
cases where a special jurisdictional immunity exigt state asserts its sovereign rights to rule
without interference — all states are competepirésecute any crimes within their own territory.
The link was unequivocally spelled out 8chooner Exchange v McFaddéen which U.S.
Supreme Court Chief Justice Marshall in 1812 stated

22 Hein Library, ‘Harvard Research in Internationawi, Jurisdiction with Respect to Crime’, (1935)29. J. of
Int'l L., Special Supplement, at 435.
23 3ee Alotaibi, n.73, at 91.
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“the jurisdiction of the nation, within its own tdory, is necessarily exclusive and
absolute; it is susceptible of no limitation notpiosed by itself. Any restriction upon it,
deriving validity from an external source, wouldpiy a diminution of its sovereignty to

the extent of the restriction...All exception...must fbaced up to the consent of the

nation itself.?%*

A corollary of this position is that jurisdictiorver totally extraterritorial crime would not be
possible. The U.S. held to this position in the laineteenth and early twentieth centtiyin
contrast, European civil law states have appliedéhritorial principle in a less strict manrfét.

That the language of treaties commonly uses “tegritand “jurisdiction” interchangeably,
confirms the fact that territorial theory is onetb&é most widely used principles. In fact, these
terms are not synonymous as “jurisdiction is alléigeory whereby a political entity, namely a
state, claims the power to prescribe and enfosckavts, while territory is the object upon which
jurisdiction is exercised®®’ Despite the equivalency of terms in treaties,ciiarts tend to draw

a strict technical distinction between the two. r Example, referring tdn re Stupp and
Kossekechatko et athe appellant ifR. v. Governor of H.M. Prison, Brixton, ex parteniglivini
argued that “territory” and “jurisdiction” were twdistinct and non-equivalent concepts.
However, Lord Chief Justice dismissed the applicatiolding that the word “territory” within
the treaty was in fact synonymous with “jurisdictio

Apart from the territories belonging to a statesréhare territories referred to as “special status
territories.”® These territories are distinct from floating drspace territories, where floating
territorial principles apply. In most cases, whe&gitorial exception occurs is the “area over
which the jurisdictional control of one state exteris usually excepted from that of another
state’s control either in whole or in part and wagyin extent and duration because of peculiar

circumstances such as military occupation, treatgtber arrangement$® Currently, military

294 5chooner Exchange v. Mcfadd@nCranch 116 (1812).

29 gee Alotaibi, n.73, at 91.

2% pbid.

297 See Bassiouni, n.20, at 353.

298 Regina v. Governor of Brixton Prison ex parte Miriei, [1959] | Q.B.155;[1958] 3 WLR 559; [1958] 3 AlIRE
318, DC.

299 5ee Bassiouni, n.20, at 352.

300 |bid.
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occupation and military-related special arrangeseme the most common bases for special
status territory. Because of its military presemcaspecial status territories, provision has been
made in the U.S. Extradition Statute for the retrom the U.S. to “any foreign country or

territory or any part thereof” occupied by or untie control of the U.S. of any person found in
the U.S. who is charged with committing any of agrtenumerated offences in violation of the

criminal laws in force in such foreign country erritory >°*

Lease territories for military and non-military poses are also subject to special extradition
arrangements which have been duly provided in ageeés by including an extraterritorial

clause or special jurisdictional clause which pé¢srthe lessee-state to exercise jurisdiction over
the leased territory in certain circumstances. amsts of application of the special status
territories are the Lease Agreement between the ah& Cuba for the U.S.’s lease of the Naval

Base in Guantanamo, and with Panama concerningahama Canal Zori&?

Territorial theory is further divided into subjeati and objective territorial theorid%, which
make it possible to assert jurisdiction based @ntéhnritorial principle even in situations when
none of the crime or its effects occurred withie tarritory. These theories allow for extension
of jurisdiction over conduct when an element of affence occurs within the territory
(subjective) or when an effect of an offence ocauthin the territory (objective). This practice
is widespread in common law countries. GilB¥rt and Blakesle¥® see this extension of
territorial principles as a parallel to the Gernpamnciple of doctrine of ubiquityin civil law
countries. The doctrine of ubiquity allows the stad assume jurisdiction over an offence and
any inchoate offence connected therewith, if a parhe offence or even, according to some

states, if just its effects are felt in the progem@istate.

Articles of the French Criminal Code are cited &ssic examples of subjective territoriality

theory. The Code provides that an offence woulddgarded as having been committed on

301 Crimes and Criminal Procedure (2004) 18 USC 3185.
392 5ee Alotaibi, n.73, at 93.

%9 pbid at 94.

304 35ee Gilbert, n.71, at 87.

305 See Blakesley, n.22, at 94.

68



French territory when “an act characterising onéto®lements is accomplished in Frantg.”
The New Zealand Crimes Act of 1961 followed suit:

“for the purposes of jurisdiction, where any acbarission forming part of an offence, or
any event necessary to the completion of an offexccears in New Zealand, the offence
shall be deemed to be committed in New Zealandtivenghe person charged with the
offence was in New Zealand or not at the time efaht, omission, or event>

The Canadian Supreme Court’s decisiohibman v. The Queé® has “demonstrated the use of
the subjective territoriality principle to creaie, effect, extraterritorial jurisdiction®*® In this
case, the accused was charged with fraud for teteph U.S. residents from Canada and
persuaded them to buy worthless shares in CostanRjold mines. The fraud victims sent their
money to confederates of the accused in PanamaCastl Rica; and the money eventually
arrived in Canada. A strict territorial view wouhdt indict the accused, because the crime was
committed in the U.S. and the money was receive@antral America. However, the Canadian
Supreme Court opined that the accused could bequted in Canada, stretching the boundaries
of the territorial principle maintaining that:

“all that is necessary to make an offence subtihé jurisdiction of our courts is that a
significant portion of the activities constitutitige offence took place in Canada... [It] is
sufficient that there be a ‘real and substantiak’libetween an offence and this
country.®*0
In contrast to the subjective territorial principlhe objective territorial principle includes

situations where the offender is not physicallyspreé in the country where the effect of the
offence is felt. The approach can be best illusttdiy the following example: “the defendant
shoots a gun in Italy, injuring a person in Frarena] the injured person travels to Switzerland

where he succumbs to his wound$ The problem this hypothetical situation presestthat an

306 ¢ Pr. Pen Art. 693 (Dalloz 1989-90), cited andistated in Blakesley, see n.22, at 95.

307 New Zealand Crimes Act 1961, Part 1, Article Zaitable at
http://www.legislation.govt.nz/act/public/1961/00¥8est/DLM328024.html (last accessed 20 March 2010

%8| jbman v. The Queel{1985) 21 CCL 206; (1985) 21 DLR"¢174.

399 5ee Alotaibi, n.73, at 95.

%1% ibman v. The Quee1 D.L.R. (4) 174, S.C.C. (1986).

311 See Blakesley, n.22, at 110.
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act is carried out in one state, its immediate céffeccurs in another and its result is
consummated in a third. The important point to bedenby this example is that jurisdiction
could be claimed by all three states: “the firsttoa basis of subjective territoriality, the second
on the basis of both objective and subjective taiality, and the third on the basis of objective
territoriality.”*2

Under this principle, “the presence of the offendery be constructive rather than actuaf.”
The classic U.S. case articulating the objectiveitteial principle and the allowance of a
reliance on the constructive rather than actuasgaree of an offender was the 1911 case of

Strassheim v. Daileylustice Homes stated that:

“acts done outside a jurisdiction, but intendedptoduce and producing detrimental
effects within it, justify a state in punishing ause of the harm as if he had been present

at the effect, if the state should succeed inmgttim within its power3**

In this sense, the object territorial theory pesniite state to assume jurisdiction where the
effects — or a significant portion of the effectefthe crime are sustained in that state. Another

case cited to exemplify objective territorialitytiee Lotuscase®™
Blakesley identifies three main applications of tiigective territorial principle, namely:

“to assert jurisdiction to proscribe, prosecuted grunish offences committed abroad
when the effect or result occurs within the tergsitmf the asserting state; to seek
extradition of the person accused of committinghsan offence; and to provide
extradition of an accused who has committed sucloffence against the requesting
state.®®

An “effects test” has been developed to ascertaenapplicability of the objective territoriality

principle. According to Blakesle¥}, the U.S. courts have traditionally allowed theeaisn of

312 5ee Blakesley, n.22, at 110, footnote 54.

13 bid.

314 Strassheim v. Daily(1911) 221 U.S. 280 (U.S. Supreme Court).
15| otus(1927), PCIJ Rep. Series A, No. 10.

316 See Blakesley, n.22, at 116.

7 1bid at 113-114.
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jurisdiction over an offence when the conduct gjvinse to the offence has occurred

extraterritorially.

Other European states have also applied the ‘sffest’ in determining jurisdiction in objective

territoriality cases. For instance, in 1934 thédtaSupreme Court held in re Amperthat:

“in view of the principles of international co-op¢ion for the suppression of crime, the
sole duty of the court of the requested state @etermine the subjective and objective
existence of the crime charged and to see whethier extraditable according to the
principles which rule the relations between the states in the matter of extradition. It
cannot raise questions of territorial jurisdictibits own jurisdiction isnotinvolved.”®
Some courts have held that objective territoriaisgliction may apply even in situations when
the planned effects of an act never came to fruitithe following hypothetical situation will
illustrate the point. Suppose an individual instatsupplies bomb making equipment from state
B to individuals in state C to be used (exploded$tate D but somewhere along the way, the
plans for bombing State D fall apart. The quesisorcan State D obtain jurisdiction even though
neither the elements nor the effects had any impadt? The Brussels Court of Appeals was
prepared to extradite an individual to Britain ¢(8tB in the above situation) under the objective
territorial principle®*®

British courts are known for being “among the s$&%t and most conservative in matters of
jurisdiction.”?° British courts would not be reluctant to assedristructive jurisdiction” so long
as the act was intended to have an effect on #te, diut generally their treatment of territorial
jurisdiction is very narrowly construed with allimes divided into one of two categories:
conduct and result. Gilbert has described the tstiuahus: “in the case of conduct crimes, such
as blackmail or all varieties of inchoate offenceisdiction is asserted only if an element of the
actus reusof the crime occurs within the territory of Engthand Wales. Result crimes, such as
murder, only fall within the jurisdiction of the ods if the result occurs within the territory.

Thus, if a person is attacked in England, but diedScotland, a separate jurisdiction, the

318 Amper Corte Sup., 5 Nov. 1934, n.149, Ann.Dig.353.
319 See Alotaibi, n.73, at 98.
320 gee Gilbert, n.71, at 91.
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assailant cannot be tried before the English cddftsWhereas British courts may take too

narrow or strictly constructed an approach, in ¢&urts a too broadly constructed approach is

used??

Despite its widespread usage, the subjective-abge@pproach has received criticism. One
problem is that the theory is stated too broadlyisInothing more or less than a form of
extraterritorial jurisdiction, or “disguised exteatitorial jurisdiction.®?® In the Noriegacase, in
which the district court asserted an expansiomtdrnational law principles to encompass an
“intent doctrine” in objective territoriality, Bassini protested that “there is very little suppdairt,
any, in international law for the proposition thetiminal jurisdiction can be exercised

extraterritorially on the sole factor of ‘intent he court claimed®®*

Another criticism brought against subjective-ohjezterritoriality is the inherent conflict that it
“recognises jurisdiction in more than one statéwiit ranking priorities**° The approach in the
U.S. is that “the state that has physical custaidee factopriority.”**° Yet another weakness of
the theory is “it clearly is not the proper vehid asserting jurisdiction over any act of
terrorism or narcotics conspiracy that has notabtihad an impact within the U.S. or for

asserting jurisdiction over thwarted extraterrisbdonspiracies’

Apart from the subjective and objective princiapther non-territorial approach is floating and
aerial territorial jurisdiction. The high seas atié airspace above them are not regarded in
international law as being subject to the exercabany nation’s sovereignty or jurisdiction.
Article 2 of the 1958 Convention on the High Sé&and Article 87 of the 1982 Law of the Sea
Conventiori® state that all countries, whether coastal or lactied, have freedom to use the
highs seas. In these territories, the “law of fagfwill be implemented, which holds that ships

on the high seas are, as a general rule, subjéctmmhe jurisdiction of the state under whose

%21 gee Gilbert, n.71, at 92.

%22 5ee Alotaibi, n.73, at 99.
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flag they sail. InLotus the Permanent Court of International Justice reiseghthat “vessels on
the high seas are subject to no authority excegt @ the State whose flag they fi7°
Similarly, in Lauritzen v. Larsef>* the US Supreme Court reconfirmed the law of thg fia
“perhaps the most venerable and universal ruleasftime law.”?** The same applies to aircraft
by extension because “vessels, aircraft and spaftdmearing the flag of a given state are an
extension of the state’s territory, particularly te high seas, in international air space, and in

outer space. Therefore, the territoriality theguplées to them by extension>®
3.4.4 National/active personality theory

The second theory of territorial jurisdiction iSaeed to as the nationality/active personality
theory of jurisdiction. As the name implies, thetiae personality theory is based on the
nationality of the perpetrator or accused. Liket#reitorial theory of jurisdiction, the nationafit
theory also derives from the principles of stateeseignty. Thes&dictate that the nationals of a
state are entitled to the state’s protection eveanthey are outside the state’s territofy/. By
the same token, the national “has a correspondig td obey those municipal laws which are

recognized as having an extraterritorial afféct.”

The active personality theory of jurisdiction is ma@ommon in civil law states, and is strongest
on the European continent, but it has expandeanonmn law countries as well. According to
Blakesley, this is the second most widely applieebty today, after the territorial principt&,

As noted by Gilbert®” English law has long made the crimes of murder wigdmy subject to
extraterritorial prosecution using the nationattigory, and in more recent years, “even common
law countries like Australia, Canada, Ireland, Néealand, the United Kingdom have enacted,

or are considering enacting legislation to tacklke problem of sex tourism by their nationals or
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residents.®*® Blakesley also noted a trend to expand the us¢hefnationality theory of

jurisdiction in the U.S*

Harvard Researclpresented a survey of the implementation of thenality principle among
different states, paying particular attention te tlgislative measures adopted pertaining to the

theory. The study classifies statutes into fivédggpes>*°
1. Those statutes which made all offences punishabl

2. Those statutes which made only those offencassipable which were also punishable

by thelex loci delicti
3. Those statutes which made all offences of aitedegree punishable.

4. Those statutes which made only those offenceanttied against co-nationals

punishable.
5. Those statutes which made only certain enunedfences punishable.

An example of the active personality theory of gdiction is illustrated by the case Btiblic
Prosecutor v. Antonin which Sweden applied the theory. In this cabe, accused was a
Swedish national who had been involved in a traffarident in the Federal Republic of
Germany. During the trial in Sweden, Antoni raisled defence that the Swedish Traffic Code
had never been meant to apply outside of Swedisitoty. The Swedish Supreme Court
disagreed holding instead that in principle “everiyne committed by a Swedish citizen may be
punished, even if committed abroai"Most states would require the rule of double aniafity

to apply in the nationality/active personality miple, but as shown by th&ntoni case this may

not be a prerequisite for prosecution. Other staga® attached strings to the application of the

338 3. ReydamsUniversal Jurisdiction: International and Municipdlegal Perspective§Oxford: OUP, 2003), at
104, footnote 10.
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theory. France, for instance, will “assert juridgdin based on nationality only if the accused

escapes from foreign justic&*® This philosophy derives from the belief that:

“because nationals have the benefit and protectidineir nationality and owe allegiance
to their country, they should be answerable torthatonal jurisdiction for any offence

they commit. Furthermore, any offence committedablyrench national abroad actually
injures France’s reputation and respect in the dvof

More importantly, “if the country of their natioml did not have the authority to assert
jurisdiction, the national who has committed anr&setrritorial offence might be immune from
prosecution anywheré* The application of the active personality theossianes greater
importance in the face of the latter point becatgseen that civil law states refuse, whether
rightly or wrongly, to extradite their nationalsuch breadth of competence is essential if

fugitives are not to escape punishment merely hyming to their state of nationality*®

While the active personality theory is gaining plapity, it is still ‘subsidiary’ to territorial

jurisdiction. What this means is that territorialiakes precedence over the active personality
principle or they are applied in combination. Adath “even among those states which pursue
their right to prosecute under the nationality tiyemost zealously, the use of theory to obtain

jurisdiction is generally subsidiary to territorjatisdiction.”®*

3.4.5 Passive personality theory

The third theory of jurisdiction is known as thespi@e personality theory of jurisdiction. It
asserts jurisdiction and is based on the natignafithe victim of a crimé?*’ It allows states to
obtain jurisdiction to extradite and prosecute amahconduct aimed at harming the nationals of
the asserting state. The passive personality pimaverlaps with the protective principle, yet it
is distinguishable in the sense that it does i tato account the location of the conduct and

therefore the “object of its protection is the persvho is a national of the state, regardless of
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where he may be**® By contrast, the protective theory “allows a staiereach beyond its
physical boundaries to protect its national inte;ehowever it wishes to define them, from
harmful effects arising from conduct abroad??” The theory has recently risen in popularity in
Europe, as it is capable of dealing with modermaoral acts like terrorism and air travel crimes
against nationals of the requesting state. Dedgitwider application in recent years, the theory
has attracted numerous theoretical and practicdi@ms mainly because it represents “a very
broad assertion of jurisdiction which may interfevith the sovereign status of the state where
the crime occurred®® U.S. law and practice have traditionally rejected use of the passive

personality theory>*

The Restatement Law (Second) Foreign Relations bawhe U.S. explains its position by
stating that: “a state does not have jurisdictionptescribe a rule of law attaching a legal
consequences to conduct of an alien outside itgaigr merely on the ground that the conduct
affects one of its national§® An illustration of the U.S.’s rejection of thegsive personality
principle was the 188Tutting case. Cutting, an American national, was seizedVleyican
authorities during a visit to Mexico and jailed parg prosecution for criminal libel allegedly
perpetrated in Texas against a Mexican nationakdponse to this charge, the U.S. Secretary of

State Brayard sent the following invective to MoriBery, to Mexico™>

“The assumption of the Mexican Tribunal, under It of Mexico, to punish a citizen of
the United States for an offence wholly committed @onsummated in his own country
against its laws was an invasion of the indepenslasfcthis Government...As to the
question of international law, | am unable to dismoany principle upon which the
assumption of jurisdiction made in Article 186 dfet Mexican Penal Code can be
justified...To say that he may be tried in anothaurttoy for this offence, simply because
its object happens to be a citizen of that countiguld be to assert that foreigners coming

to the United States bring hither the penal lawthefcountry from which they come, and
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thus subject citizens of the United States in tlogn country to an indefinite criminal
1854

responsibility.
The passive personality principle of jurisdictiomshrecently made inroads into legislative
frameworks. The Penal Codes of Sweden and Gernfaninstance, have included provisions
on the extension of jurisdiction to cases involviigtims who are nationals. Following suit,
France also modified its Code of Criminal Procednr&975, providing jurisdiction to prosecute
under French law and to punish “any foreign natieaviao commits a crime, in which the victim
is a French nationaf®™

Adoption of passive personality theory seems t@leaction to threats posed by international
terrorism. Its clauses have been made part of wanmwultilateral conventions against terrorism,
including the Convention on the Prevention and Shument of Crimes against Internationally
Protected Persons, Including Diplomatic Agents $3°° and the Hostage Taking Convention
of 1979%"

The most recent example of its application is thekerbie casé®® The U.S. sought extradition

of Libyan suspects on the basis that a U.S. aitrevas attacked, though the incident occurred
over Lockerbie in Scotland. The U.S. joined Britainasking for the handing over of Libyan

suspects because US nationals were killed in theckat The reason for the widespread
application of the theory is that it allows theesisn of jurisdiction even if offences have not
been committed in the territory of the requestitegesand thus becomes an effective tool for
combating international terrorism. This is probatblg single most important explanation for the

growth in popularity of the passive personalitydiyeof jurisdiction®*°

354 Case cited in Blakesley, see n.22, at 135-136.
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356 United Nations General Assembly ,‘Conventiortt@Prevention and Punishment of Crimes against
Internationally Protected Persons, including Dipdtim Agents’, Resolution 3166 (XVIII) (14 Dec 1973N Doc
A/RES/3166 (XVIII).

%7 United Nations General Assembly, ‘Internationah@ention Against the Taking of Hostages’, Resolutio
34/146 (17 Dec 1979) UN Doc A/RES/36/141.

%8 ibyan Arab Jamahiria v. U.K[1992] ICJ Rep 3Libyan Arab Jamabhiria v. U.§1992] ISJ, at16, para. 42 and
atl113, para. 39.

¥93ee Alotaibi, n.73, at 106.

77



3.4.6 Protective principle theory

The fourth theory of jurisdiction is referred to the protective principle. States claim the right
to prosecute persons whose crimes damage their imierests. In contrast to the passive
personality theory of jurisdiction which operatedtse individual level, the protective principle

s*®0 of the state. Likewise, the

focuses on a much broader level involving the lvitderest
protective theory is related to subjective-objestigrritorial theory in that both theories require
that an element of the offence takes place orftieets of the offence are felt in the state, bt th

former is disguisable from the latter in that itafc be exercised whenever the state’s vital
interests are damaged or challenged even if thmecns committed outside of and its

consequences have no direct effect within the'stegritory.”®*

The major criticism of this theory, according tdlrt, is in its “vagueness of the ambit of vital
interests.?®? Bassiouni joins Gilbert in the view that the putee principle represents an

extremely broad theory of jurisdiction when he stng:

“It is, in effect, a ‘long arm’ jurisdictional they which allows a state to reach beyond its
physical boundaries to protect its national intexdsom harmful effects arising from
conduct abroad. The protected interest theory allawgtate to assert jurisdiction over an
alien, whether and individual or other legal entiégting outside the state’s territorial
boundaries in a manner which threatens signifizaetests of the staté®®

“With a few exceptions, national penal codes thtaug the world recognize this principle and
its limitations,” notes Blakesle¥? It is also recognized byHarvard Researchand the
Restatement Law (Third) Foreign Relations Law oé tbnited State¥® The theory fits
particularly well in covering “counterfeiting ofate documents...and to cases involving national
security.”®® A well-known case in this group is a 1991 espi@npmpsecution case in which the

head of the former East German intelligence agevaey prosecuted after German reunification
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for spying against the former Federal Republic efr@any (FRG). The German Supreme Court
decided that he had violated the law of the forfFlRG, even though his activities had all been
carried out in what had been, at that time, a s#patate. Another example of the application of
the protective principle is iftn re Urios concerning a Spanish natiotfal“who during World
War | and whilst in Spain, maintained contact wltke enemies of France” and as a result, was
arrested and sentenced to twenty years imprisonrffentvas tried under Article 7 of the then
French criminal code which stipulated that “anynlivho...is guilty outside French territory of
a crime against the security of the State is lisdlprosecution and sentence under French law if
he is arrested in France or if the Government obtdiis extradition3*® In French law the
protective principle is ‘reserved’, to be exercisser
“1. acts that threaten the general interest oRépublic, including the security of the state
and its diplomatic or consular posts or agentsgcamterfeiting the seal of national
currency;
2. offences against French nationals; and

3. those very grave crimes that all states havatarest in prosecuting’®

The US law that comes closest to providing legigatuthority for the use of the protective
principle is the Omnibus Diplomatic Security andtiAferrorism Act of 1986, which provides
jurisdiction over purely terrorist offences heldlde intended “to coerce, intimidate, or retaliate

against a government or a civilian populatioff.”
3.4.7 The universality theory'*

Universal jurisdiction could perhaps be a startpmnt for countries to agree that certain
international crimes are subject to universal ahtien. As the name suggests, there is no
restriction of location where a state can obtaiisliction for prosecution of “certain particularly

heinous crimes*? On this assumption, it includes assertion ofjiigtion both territorially and

%67 Urios [1920] | AD 107.
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extraterritorially. The theory is not concerned atbthe location of the criminal activity, the
nationality of the criminal or the victim(s), or @v the state which was particularly affected by
the criminal activity. On the other hand, the unsa jurisdiction principal would be invoked to
cover “certain widely recognized offences which a@ndemned by virtually all national
domestic laws, i.e. genocide, war crimes, tortarenes against humanity, crimes which would
fall under the jurisdiction of the newly establishinternational Criminal Court, eté”® The
universal jurisdiction theory is distinct from othiheories discussed above in that it does not
recognise the concept of sovereignty, a notion wh& a fundamental concept in all other
theories. This theory is thus “extraneous to thecept of national sovereignty™ In particular,

it conflicts with the basic tenet of territorialrisdiction which recognises the right of the accuse

to be tried by the ‘natural judge’.

Bassiouni identifies a three-part rationale behtheé exercise of universal jurisdictidfT.
Universal jurisdiction may be exercised:

1. If no other state is able to exercise jurisdittdn the basis of traditional theories.

2. If no other state has a direct interest.

3. If there is an interest of the international coamity to enforce.

On this view, states exercise universal jurisdictiot only as national jurisdictions, but also as a
surrogate for the international community. In ei@ng universal jurisdiction under these

circumstances, a state “carries outaation popularis[popular action] against persons who are
hostis humani generfenemies of mankind]*"®

However broad in scope the universal jurisdictio@atry is in terms of its national and territorial
parameters, it is quite narrow in terms of its agtility. Universal jurisdiction cannot be

applied wantonly or freely. There are certain rulghich are to be adhered to before
contemplating the exercise of this option. “Thereise of universal jurisdiction is generally

reserved for the most serious international crirsash as war crimes, crimes against humanity,

%73 See Alotaibi, n.73, at 108.
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and genocide*’ “Since the beginnings of international law assitknown today, piracy has
been recognised as a crime subject to the univigrsatinciple.”®’® Recently, universal

jurisdiction has been extended to encompass clifeetraffic in narcotic drugs and terrorist?.

The second rule for invoking universal jurisdictienthat it has to be applied along with
another principle: “it is rare for it to be exemiswhere some other principle would not also
apply.” In this respect, “the legislation and practicestftes overwhelmingly evidences a
connection between the crime and the enforcing stased on the crime’s territorial impact
or because of the nationality of the perpetratothernationality of the victim** Countries
like Switzerland, Germany, Austria, and Belgium,ieth have the most comprehensive
legislation, do not provide for the direct applioatof universal jurisdiction.

A third rule or principle states that when the wmgal jurisdiction principle is operative, it “give
all states the right to exercise domestic jurisdictover the specified universal offence,
international law does not necessarily require sttes exercise universal jurisdictiofi*’States
which have enacted domestic legislation on univgusesdiction, however, are able to exercise
universal jurisdiction without assigning anotherinpiple or right to exercise domestic
jurisdiction.

There are many factors which have contributed tde/astrengthening of the universal
jurisdiction principle recently. Amongst them areetdevelopment of the International
Criminal Court, the proliferation of internation@nventions aimed at control of international
crimes, the trend towards prosecuting former he&dsate (e.g. Milosevic and Pinochet), and
the apparent accompanying erosion of sovereign imtyuThe trend has been summarised

by Professor Gibney of the University of North Qara who noted that:

“we presently live in the age of universal jurigéha, best exemplified in the

unprecedented international effort to prosecute eG#@nPinochet. Although the
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concept of universal jurisdiction goes back ceewrt the pirates of old were
considerechosti humani generi@he enemy of all) — this principle has now statied

take on an entirely new meanintf®

Despite a considerable rise in the popularity @& timiversal jurisdiction principle, it is not as
“well-established in conventional and customaryeiinational law as its ardent proponents
profess it to be®®* and has not risen “to the level of customary imagipnal law.*®° Yet, the

international community should consider the rolecain play in an international extradition
convention. Universal extradition could even bediad by an International Criminal Court

(ICC) as already supported by many countries aadJth >
3.5 The Current Extradition System Does Not Adequatly Protect Human Rights

Perhaps, one of the most compelling reasons fainteenational community to act and create an
international extradition convention is to halt therent erosion of human rights because of the
inadequacies of the current extradition system. Gimeent international extradition trends of
violating individual rights and international humaights obligation¥’ is disturbing, and has
even received much attention from the media. Caes¥reither impatient with an existing
extradition treaty or wanting to circumvent thelkaif an existing treaty—resort to alternatives

means of transferring persofis.
3.5.1 The Growth of Human Rights Law

The half-century following the Second World War @hd Holocaust saw, (as a reaction to those
horrors), a proliferation of human rights treatesd the rapid development of the field of

international human rights lai? This has led to a dramatic impact on domestic law.

33 M. Gibney, ‘The Evolving Architecture of Internatial Law: On the Need for an International Civilu®t
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The United Nations came into being through the éthilations Charter on $40ctober 1945.
This was a multilateral treaty that served as thesttution of the United Nations Organisation.
Commitment to human rights still forms the veryibasf the Organisation, as it expresses the
determination of the ‘Peoples of the United Natianger alia "to reaffirm faith in fundamental
human rights, in the dignity and worth of the hunggrson, in the equal rights of men and
women,®%°

Another avowed purpose of the United Nation asedtah Article 1 (3) of its Charter is its
commitment “to achieve international co-operation. promoting and encouraging respect for
human rights and for fundamental freedoms for alewt distinction as to race, sex, language,
or religion.” Articles 55 and 56 of the Charter further recogrttse importance of “universal
respect for, and observance of, human rights andaimental freedoms® Thus the notion of

human rights is at the centre of the founding umsegnt of the United Nations.

The Universal Declaration of Human Rights (UDHRgle® also to refine and build upon the
notion of human rights and fundamental freedoms UIDHR is “non-binding, but has, over
time, come to be regarded as an authoritativeratate of the rights that Member States of the

United Nations have undertaken to promote undebtiiteed Nations Charter®?

The fourth Geneva Conventions of 1949 provide thsidfor the formulation of international
humanitarian law, considered by some writers toabbranch of human rights law. These
conventions are geared towards providing humaaitapirotection to war victims, in particular
prisoners-of-war, the wounded, sick and shipwreckaad civilians. The ‘grave breaches’
provisions of the Geneva Conventions of 1949 bhe member states to a mandatory ‘try-or-
extradite’ principle for specified serious violat® of the provisions of the conventions. This
regime has been incorporated into English law thihothe Geneva Conventions Act 1957 as
amended by the Geneva Conventions (Amended) A&.199

The relatively recent development of human rightg has also impacted on extradition policies,

practices, and laws. In addition to a broad speattodi crime control conventions, there are a

3% United Nations Chartefl945, available at www.un.org/aboutun/charteré¢éased 10 March 2010).
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number of multilateral conventions dealing with damental human rights and humanitarian
concerns which directly or indirectly impact uponternational extradition treaties and

enactments for that matter.

The Human Rights Act 1998 (HRA 1998) incorporatég fprovisions of the European
Convention on Human Righté (ECHR) into domestic law. The adoption of the leowstitutes
the “most significant development in English hurmights law.”?® The U.K., thus, is obligated

to follow the provisions of the ECHR when implemagtits extradition laws.

3.5.2 Other types of extradition or alternatives tceextradition violate international

agreements on human rights.

There are different types of extradition, and a benof ways of implementing it. While some
are directly related to the term in the modern searsdl meaning, others have similarities, but do
not fall into the legal definition of extraditiofror example, in modern times, although judicial
extradition is the official process whereby onagdiction secures the return of a suspected or
convicted criminal from another jurisdiction, thexee also a number of quasi-judicial disguised
forms of extradition: a backdoor extradition prace=mployed by a number of states. The
various forms of alternatives to extradition arecdssed in more detail below.

Many countries today, and especially those thatndo formally enjoy a legal treaty on
extradition with another country, do from time ime resort to those systems and practices
which do not automatically belong to extradition éesencé’® There has recently been, for
example, and increase in the use of irregular temdito circumvent treaty obligations or

extradition requirements, to fast track the extradiprocess, or when there is no extradition

$94ECHR, see n.41.

39% See Jones and Doobay, n78, at 98.

39t is important to distinguish between alternasive extradition that aim to return an alleged tiugito stand trial
and those that aim to capture a suspected crifonalurposes of information or any other purposeegx to return
the alleged fugitive to stand trial. This thesigslmot discuss in detail those alternatives tadition with a
purpose other than return for trial, like extraoetly rendition, because these alternatives areroey® scope.
However, these practices are nevertheless menttoeredto show that government resort to theseipescis yet
another example of the willingness of states t@igrhuman rights and other international obligatitor purposes
of law enforcement. Often, these practices are aupgp by competing interpretations of internatioast
obligations.
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397

treaty”™" These practices violate international obligatissecifically international agreements

on human rights.
3.5.3 Secret extradition

Secret extradition violates the due process rightsidividuals, and thus violates international
principles as recognized in the UDHR, ICCPR, ECHIRd other international treaties and
conventions. This form of extradition is conducteithout documentation and in complete
secrecy, whereby the media and the public do ne¢ la&cess to information about it. Secret
extradition would violate the right to a fair trishder Article 6 of the ECHE® Further, the
Model Treaty on Extradition prohibits extraditiohdn alleged fugitive “has not received or
would not receive the minimum guarantees in critnipeoceeding, as contained in the
International Covenant on Civil and Political RighArticle 14.%% The ECHR inSoeringstated
that “the right to a fair trial in criminal proceleds, as embodied in Article 6, holds a prominent
place in a democratic society. The Court does rolude that an issue might exceptionally be
raised under Article 6 by an extradition decisiortircumstances where the fugitive has suffered
or risks suffering a flagrant denial of a fair himthe requesting country®

In a secret extradition, the extraditing countryeats the individual concerned and hands him
over to the requesting country without making amnauncement of this action. Secret
extradition could be carried out in different waler example:

1. Country A may approach Country B to secure theaghion of a certain individual
without having an extradition agreement betweemth€ountry B might be willing to
extradite that individual, but because of the sowtexercised by the judicial or
legislative authorities and public opinion, Coun®y may resort to transferring this
individual to a third country which has an extramhtagreement with Country A, from

where he could be extradited without any controyers

397 See Rebane, n.15, at 1668-1672.
¥ ECHR, n.41, at art. 6.

399 UN Model Treaty, n. 2, at art. 3(e).
409 50eringn.12, at 101.
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2. The extraditing country could also resort to deotarthe individual concerned, if he
enjoys diplomatic privileges, gsersona non grataor unwanted and, accordingly, he
could be extradited administratively to the regimgstountry*®

The first possibility may occur if a country waspapached to extradite one of its nationals and

the country might have an interest in doing so,itsutonstitution prohibits such an action. One

response is to co-ordinate with a third countryytoch its citizen has travelled, to carry out this
action in total secrecy. One of the most strikimgraples is the case of the Israeli citizen Levy

Shiem Hayeim Levy.

Levy was wanted in the U.S. for committing, accogdito U.S. authorities, murder and
involvement in drugs trafficking. The Israeli authies could not extradite their citizen directly
to the United States (because the Israel constitiforbids it). They informed the U.S. of his
movements, which included a trip to Egypt. Thispleel U.S. authorities in turn to approach the
Egyptian government and request his arrest andHiseextradition to the U.§? A case like this
does indeed indicate that co-ordination can helgxadite criminals and alleged offenders,
despite the existence of a constitutional provishat forbids the action, and also in the absence
of any formal extradition treaty between two coigsr This is in some ways similar to the

practice of irregular rendition discussed below.

While the speed and swiftness of secret extraditamal the avoidance of legal controversy or
intervention, have attracted countries to resogeoret extradition, this process simply violates
international norms and customs, and specificallgrnational agreements on human rights like
the UDHR, ICCPR, and the ECH®® Secret extradition is a total disregard of legatl a
procedural legitimacy that ought to be stronglypeeted by governments. Countries that use
secret extradition exposes itself as a direct tai@einternational human rights organisations;
and would have, therefore, its image tarnishedreextradition does indeed violate the rights
of the individuals concerned because it deprivesinidividuals concerned of their right to legal

due process, which is supposed to take place beftradition is carried odf*

401 5ee Alrousi, n.188, at 34.
02 |pid, citing case, DRI-1163.
%3 |bid at 35.

404 | pid.
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A related concept to secret extradition is mutudtaglition. This form of extradition occurs
when a requested country agrees to extradite aosedcindividual on condition that the
requesting country agrees to extradite a particuldividual to the requested country. A
prominent example of this that of two Mossad (Israeli intelligence) agent® were arrested

in Jordan after their attempt to assassinate Khahd Mish’al, a member of Hamas, the
Palestinian resistance group, in 1997. The Isrg@liernment offered to release the spiritual
leader of Hamas, Sheikh Ahmed Yassin, on conditian the two agents are also released. This
offer, or rather mutual extradition was agreed, bath sides secured the release and exchange

of the individuals concerné@®

However, this kind of extradition is more of a pickl arrangement than an action driven by law,
as the decision to extradite was issued by theptitical authorities in both countries and not
the judiciary. This type is often conducted in tatacrecy and away from media scrutiny. Mutual
extradition, thus, often leads to a violation offiindual rights. Further, it might involve

interruption of legal proceedings, or a sentencaregy an individual that could be a danger for

the national security of a particular courit?§.
3.5.4 Rendition and Irregular Rendition

Perhaps an alternative to treaty based extraditianhhas received much attention in recent years
is rendition. Generally speaking, rendition is galeterm meaning “surrender,” or “turn over,”
particularly from one jurisdiction to another, aagplies to property as well as persons. It is an
act ofrendering i.e. delivering, criminal suspects. Thus, extiiadiis the most common type of
rendition.

Rendition, however, is used where there is no fotneaty in existence between the member

states. Instead, a rendition “arrangement” is agréais arrangement, to give it a formal legal

0% Eor example, a report of the incident see Kirkrattht and Neil Sandlerin, ‘A fiasco in the Mideador
everyone but King HusseirBusiness WeelNew York, 20 October 1997), available at
http://www.businessweek.com/archives/1997/b354%08htm ( accessed 20 March 2010).

%% See Alrousi, n.188, at 41.
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recognition, is then incorporated into the memhates’ own legal systems through the actions

of their legislative institutions’’

With regard to the U.S., rendition, both judicialdaextra-judicial, has become a common
method for dealing with foreign defendants. Forregke, in the case of thAchille Lauro
hijackers, who were on an airplane over internaliamaters, a United States Air Force fighter
forced the plane down in an attempt to turn themr ao U.S. agents for transport to and trial in
the U.S!%® Later, this extra-judicial practice expanded tolide the deportation and expulsion
of persons deemed enemy aliemsterrorists from other countries into the U.Gstody?®°

This type of practice has grown sharply since #id now includes situations in which suspects
are taken into U.S. custody, but delivered to edtparty state, often without ever being on U.S.
soil. Because such cases do not involve the ramgl@ountry’s judiciary or, they have been

termed “irregular or extraordinary renditioft®

Irregular rendition, or the extraterritorial abdoat of individuals, when done without the co-
operation of an agent of the other nation, violates other nation’s territorial integrify’
Further, in such situations, the rendered suspaatsdenied due process because they are
arrested without charges and deprived of legal seliThe UCCPR expressly prohibits arbitrary

arrests''?

Thus, countries that are signatories to the UCCGRBygh lacking in enforcement

mechanisms, would violate their obligations undex UCCPR. Recently, irregular rendition
have been used by the U.S. to bring a suspect antither country for the purpose of
interrogation, sometimes involving torture and imfane interrogation techniques that violate

international human rights law like the ICCPR anel YDHR.

*97 The rationale for such an approach is based ofathiehat the Commonwealth countries have shatedg
history with Britain. This centuries old experiertws facilitated the development of common cultaral legal
traditions, which in turn allow member states ardegf mutual trust.

%8 Eor brief details of the incident see, for examfl¢hat happened during the hijacking of the Ital@uise ship
Achille Lauro in 19857'Palestine Facts available at
http://www.palestinefacts.org/pf_1967t01991 achibeiro.php ( accessed 20 March 2010).

09 See generally Bassiouni, n.20, discussing sontieesk practices in his Chapter V.

19 The term “extraordinary rendition” as used by tise seems to be a clever way to disguise its dfégal
character. It is also commonly referred to as utagrendition, or illegal rendition.

*11 See Rebane, n.15, at 1656.

412 3. Paust, ‘After Alvarez-Machain: Abduction, Stargd Denials of Justice, and Unaddressed HumantRigh
Claims, (1993) 67 St. John's L. Rev. 551. Consillewever, the EAW’s doing away with the arrestnaat in
some instances. The EAW would arguably make resrditiore possible, especially between countries ihde
EAW regime.
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Certainly, irregular rendition is against the dpai both international as well as national laws,

and closer to what may be termed internationakpira
3.5.5 Abduction

The use of abduction has also increased in recsars$t® Countries often get frustrated with
extradition procedures, or another country maysefthe request for extradition, especially in
the absence of a tredt}/. As a result, countries will employ abduction tdaib the individual,
thereby defeating the purpose of the extraditiostesy. The practice of abduction is troubling
because countries may resort to it even if the@nisnternational extradition convention. This
implies, thus, that an international extraditiomweention must have some sort of enforcement
mechanism or penalty provision to be effective. @r@wback to such a provision, however, is

that most countries may object and therefore mut gie convention altogether.
3.6 Exceptions to extradition are eroding

Extradition (despite its legal status once apprypvems exceptions in its practice as well as
setbacks. Another sign of the insufficiency of therent extradition system is the erosion of
these exceptions to extraditions originally devebbpo protect individual rights. Additionally,

these exceptions create controversies that presgené countries from concluding formal, legal
treaties for extradition. There are controversiesravhat a political offence is and what is not.
What are the boundaries of human rights in thipeet? To what extent is it legal to extradite
someone who may be tortured or executed in theestoug country? For these questions it is

useful to identify the exceptions to extradition.
3.6.1 Exceptions for double criminality and extradiion crimes

At the heart of any extradition request is the sof an extradition crime predicated on the rule
of double criminality. Double criminality is a wellecognized exception to extradition. The
principle of double criminalit{?® requires that a fugitive be extradited only fondoct that is

*3See Rebane, n.15, at 1670.

14 bid.

1% See Blakesely, n.22, at 1. The principle is “foeth@n the long-standing international principleofia poena
sina leg€’ Ibid.
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criminal and punished to the prescribed minimunthmsy law of both partie$® This rule was
explained by Lord Browne-Wilkinson in ti&inochetcase. He stated that “[flor the purposes of
the present case, the most important requiremenhas the conduct complained of must
constitute a crime under the law both of Spain @inthe United Kingdom. This is known as the
double criminality rule*!” In short, if the crime or conduct alleged by teguesting state does

not amount to an offence in the requested statextradition can lie.

What amounts to an extradition crime varies accgdio the scheme concerned. In the U.K., the
basic principles regarding an extradition crime agmnmthe same under the 2003 Act, with the
notable exception that the requirement of doubimioality has been removed for European
Arrest Warrant cas€4® What the 2003 Act has, however, sought to do, ledachieved to a
certainextent, is to remove the onerous steps require@éruSdhedule 1 to the 1989 Adthe
new Act has sought to simplify the definition okteadition crime’ by adhering to the definition
provided for in s.2 of the 1989 Act, namely condtlet is punishable by imprisonment for

twelve months or more in the requesting state.

Unlike s.1 (1) of the 1989 Act, which specificaiins “liability to extradition” onto the notion of
an extradition crime, the 2003 Act simply refers'da offence specified in the warrafft® The
2003 Act divides into Category 1 territories (EA®Nd Category 2 territories. Of the former, the

EAW has two distinct categories of extradition offe:

Offences punishable with imprisonment for twelventis or more.

2. Offences contained in the Framework list (discussedection 4.5.3 following)
punishable with imprisonment for three years or enand which, as defined by the
law of the issuing Member State, shall under tlmseof this Framework Decision
and without verification of the double criminaliof the act, give rise to surrender
pursuant to a European arrest warfaht.

416 See Blakesely, n.22, at 42-43.

“17 pinochet (No 3J2000] 1 AC 147.

“18 See Jones and Dooray, n.78, 4.15, at 47.
19 Extradition Act 2003, s.64.

420 pid, 5.2 (3).

**11bid, s.64.
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Double criminality has historically been a very ong@ant principle because the criminal laws of
various countries divergently prohibited and puagttonduct? Double criminality protects
states' rights by promoting reciprocity and alséegaards individual rights by shielding the
individual from unexpected and unwarranted arrest imprisonment?® The necessity of the
principle becomes especially obvious when one loaksthe different prohibitions and

punishments for offences like euthanasia, suicdeltery, and abortioff*

The double criminality exception to extradition masguably be a human rights exception to
extradition, and has been applied as such in s@sesc especially in early cases like slavéty.

As such, the principle of double criminality hagbelosely tied to human right& At one time,

the number of cases in which the principle of deutriminality determined the outcome of the
request was abundafft. The principle worked to ensure fairness and aafegsard for human
rights. However, the double criminality excepticastbeen so limited in current practice, at least
in some countries like the United Staté5As stated above, the requirement has even been
removed from the EAW. Double criminality does natriw today as it once did in the past to
protect human rights in the context of extraditf6hThis pattern is also seen in other exceptions

to extradition as further discussed below.

422 5ee Blakeley, n.22, at 43.

2% See Bassiouni, n. 20, at 314.

424 See Blakeley, n. 354, at43.

“2% pid at 36 (“Around 1853, a fugitive slave from Misspmamed John Anderson, entered Canada on the
underground railway to what he hoped would be foeedn 1860, however, proceedings began for
his extradition back to Missouri for the murderSg#fneca T. Diggs. Anderson, indeed, had killed Digddissouri
and was likely to be convicted of murder under Misslaw, as the simple fact that he had killecuanan being
was sufficient for probable cause. Normally, a fivgiis not allowed to posit affirmative defensgs, it appeared
that Anderson was extraditable. Canada, howevengrézed a specialized form of self-defense (ajggieable
to extradition) based on the fact that he had dilDéggs to escape from slavery. The Queens' Banthabeas
corpus, held that surrender should be forbidderasnthe offence charged was also punishable indadhaSee
Pinochet Il where the House of Lords refused to extraditedtiet to Spains based on the double criminality.
See, e.g.R. v. Bow Street Metropolitan Stipendiary Magisttatx parte Pinochet Ugar{@dmnesty International
and others intervening) (No. 3), 2 Eng. Rep. 9D, (H.L. 1999), [1999] 2 W.L.R. 827.

426 See, e.g., Ellen Goodman, ‘The Hidden Sufferingvainen in Afghanistan,’ Bos. Globe, (Dec. 6, 1998)D7
(showing the value of dual criminality for humagtris protection), cited in Blakesley, n. 22, at 42.

2" See Blakesely, n. 22, at 43.

iiz Ibid at 40, arguing that double criminality has beemlenmeaningless.

Ibid.
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Double criminality in current practice has beergédy limited to only serious offences, and
some states like the U.S. only require that therwfés be similaf® Some states view it as an
onerous practice, and have relaxed requirementoiable criminality*!

One could argue that double criminality has becemgerfluous in serious international crimes
like crimes against humanity and terrorism. Onelc¢cdurther argue that the realist approach to
international law and the increasing number ofttesarelating to criminal law has made double
criminality less necessary as before. From a lidnlieginning, treaties first provided only for a
small number of extraditable offences, sometimestéid to two offences like murder and
forgery**? Modern treaties have now come to list extraditatifences exhaustivefi?? Yet, this
debate returns to the competing views on extradd® traditionally applied to the benefit of the
state or, as a growing view, to be applied to tithvidual as a subject of international 14%.
This paper argues that the protection of humartsjgspecially of the accused, need to focus on
the individual. The balance between the goals afaeition and the need for human rights
protection could only be properly struck if the smignty of states is also to be balanced with

the rights of individuals.
3.6.2 Exceptions for political offences

Exceptions for political offences are an importaamponent in contemporary extradition
practices. The controversy has attracted consilieratiention recently, as the distinction
between ‘terrorist’ and ‘freedom fighter’ blurs ¢dussed below). The focus here is on the origin
and developments in exceptions for political ofiesicwhether this serves any purpose in
contemporary extradition practice, and what legalotars say concerning its perpetuation, or

cessation in the modern context.

*305ee Soma, n. 13, at 326 (“U.S. courts have showimwillingness to submit to in-depth examinatiofithe
differences between U.S. and a foreign countryis Jahus allowing extradition where the criminak$aof both
countries are merely similar.”)

3! Ibid (arguing that “[d]ouble criminality has becomewden to states that must determine not only whettee
action is criminalized in both states, but alsogbeerity of punishment in both states.”). It iscaimportant to
note that not all states have loosened it requinerioe double criminality, and some states like 2efiland have
actually followed a more traditional applicationdzfuble criminality.

**1bid at 324.

33 |bid.

3% See Blakesley, n.22, at 1-2.
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Exception for political offences is a defence agagxtradition and is a relatively recent notion
in the history of extradition. Yet it has estabédhtself as a mandatory element of any bilateral
or multilateral agreement or convention on extraditlt even figures as a compulsory element
in the UN Model Treaty> Article 3 (“Mandatory Grounds for Refusal”) dictatthat extradition
shall not be granted “if the offence for which exiition is requested is regarded by the
requested State as an offence of a political nafiifeAs Van den Wyngaert observed,

“[exception for political offence is] considered agenerally accepted principl&”

Despite being now commonplace and important, thaggh'exception for political offences’ is,
however, poorly defined. Most treaties, conventi@msl acts mention it as an exception without
defining to what exactly it refers. Generally, epiiens for political offences are defined
negatively, i.e. what they amot rather than what thegre. The explanation for this comes
through case law. The difficulty in defining therteaccurately stems from the fact that “despite

d**® As pointed out by

its commonplace status, the political offence ekoeps poorly define
Van den Wyngaert, the term ‘political offence’ ib@ad term which can encompass a variety of
crimes®*® Bassiouni surmises that the reason why the ternpisdefined in treaties and acts
“may be due to the fact that whether or not a paldr type of conduct falls within that category

depends essentially on the facts and circumstasfaee occurrences:*

Traditionally, the extradition of political offendewas not sought vigorously, as it was seen as a
ridding of criminals and nuisances and their pumisht was seen to be leading lonely lives
abroad. In contradistinction to this view, politicdfenders who commit crimes against the state,
or the ruler, represent a direct threat to thegnitg of the sovereign. These elements are
considered a threat to the stability of the pdiitiorder, as they would be involved in

conspiracies. Therefore, their capture was theamrfunction of extraditiof™*

3% Model Treaty on Extradition, see n.2.

3 |bid at art. 3.

37 C. van Den Wyngaerf he Political Offence Exception to Extradition: Thelicate Problem of Balancing the
Rights of the Individual and the International PiekDrder (Deventer: Kluwer, 1980), at 1.

38 See Alotaibi, n.73, at 175.

439 See Van den Wyngaert, n.437, at 95.

*935ee Bassiouni, n.22, at 653.

41 See Alotaibi, n. 73, at 3.

93



France was the first state to codify the new pathpein its 1793 constitution, which guaranteed
political asylum to those who were forced to fleeit countries while fighting for liberty. In the
18" century, revolutionary ideologies were romantidisend became favourable in public
opinion and with legal scholars like Gotitf3.

The emergence of exceptions to extradition fortjpall offence can be largely attributed to the
rise of revolutionary ideologies and political thies on freedom, democracy, and the right to
rebel against tyranny that caught the fancy of netates of the time and became widely popular
in Europe. The sympathy towards political offendevho fought against autocracy and

r443

despotism was growing. Pyle has captured that ogrdeary fever,” as has Claeys:

“Today most politically motivated killers are demmed as terrorists, but to many mid-
nineteenth century European liberals, rebels aga@actionary regimes were genuine
heroes. Leaders of the unsuccessful revolutiod880 and 1848, like Mazzini, Kossuth,
and Garibaldi were lionised by the liberal socktie which they fled...This romanticism
dominated the writings of European criminologister example, Cesare Lombroso, the
leading Italian scholar of crime, characteriseditpall criminals as men of ‘Powerful
intellect, exaggerated sensibility, great altruipatriotic, or even scientific ideals**

The French Revolution sowed the seed of liberal aeaties. The ideals surrounding the
Revolution effectively upgraded the idealised imafgehe political offender from that of an
especially dangerous criminal to that of a nobleohationary. Political offenders were
considered worthy of protectidi® By the 19" century, the concept of an exception to
extradition for political offences was widely acteg. It was first enacted by Belgium in an 1833
Act, which stipulated that foreigners “shall not pesecuted nor punished for any political
offence [committed] before extradition, nor for afagt connected to such crim&® From that
point onward, Belgium included the exception fotitpzal offences clause in all the extradition

agreements it entered into. The rationale behimgbiiag this exception was primarily to prevent

2 gee Alotaibi, n. 73, at 177-178.

43 5ee Pyle, n.221, at 82.

44 G. Claeys , ‘Mazzini, Kossuth, and British Radisai, 1848-1854", (1989) 28he Journal of British Studies
225-261.

4% See Alotaibi, n.28, at 185

*®bid at 178.
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interference from neighbouring states in this newbtablished country. The contemporary
situation prevailing in the regions at that time@mts for the need to incorporate this clause by
Belgium. A great number of refugees were migratmgarious states to escape the tyranny of
their ruling governments. Belgium, which had jushiaved independence from the Netherlands,
feared an influx of fugitives, which would allowethcountries from which they had fled to
interference and create tension with those coumntiiibis was an important function of enacting

exceptions, as has been noted by Van den Wyngaert:

“the introduction of the political offence exceptidn this new statute had a very
important political function. It was hoped thatdbgh this provision the intervention of
the mighty neighbour states concerning the exiadiof political refugees could be

avoided.**’

In short, the decision of most of European coustte incorporate the exception for political
offences was a reflection and endorsement of lideuaopean sentiments, which saw political
resistance and rebellion as noble and worthy dfegtimn, coupled with a broader shift toward a
humanitarian concern over the likely unfair treatinef the political offenders in the requesting

statedh8

More and more states included exception for malitoffences in their bilateral and
multilateral treaties and enacted statutes to dcitdegal status. By the second half of thd'19
century, the political offence exception had becaraexmonplace in international extradition

law, reflected both in bilateral treaties and itiowal legislatiori:*°

Even in totalitarian regimes, political prisonergre treated differently from other offenders.
Fascist Italy used a separate system for the putsacand incarceration of political prisoners.
In such systems, they were treated more harshtyctiramon criminalé® Political offenders

were considered dangerous as they aired anaroinesyiwhich could pose a serious threat to

state sovereignty, and hence, were incompatiblb thi¢ strong state. Nazi Germany regarded

47 See Van den Wyngaert, n.437, at 13.
48 See Alotaibi, n.73, at 179.

*9bid at 181.

*|bid at 187.
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political offenders as enemies of the pedpfeThese facts lend support and credibility to the

application of an exception for political offenaasextradition.

By the latter half of the I®century, the rationale for the exception for peidit offences was
well established. However, the rationale is a caxpine, which intertwines political, moral, and

humanitarian arguments. Poncet and Gully-Hart éxplee complexity as follow&?

1. The political argumentthat states should remain neutvé-a-vis political conflicts in
other states, therefore, extradition of politicaponents is to ba priori refused;

2. Themoral argumenbased on the premise that resistance to oppresslegitimate and
that political crimes can therefore be justifiedgda

3. The humanitarian argumentyvhereby, a political offender should not be extredlito a
state in which he risks an unfair trial.

With regard to the political argument, returninéugitive could give rise to conflicts with other
states, as it is possible that those dissenting Ine@pme the rulers of that state which might
injure political relation with it. Extradition ofgditical offenders may also not be in the inteifst

the requesting and the requested Stite.

The moral arguments stems from the fact that doissidered to be a right for anyone to rebel
against the ruling government. Dissent may be dudifferences based on religious or political

conflicts. As a political offender’s right to diffés recognised and accepted, it would, therefore,
not be legitimate to hand him over to a state whicight punish him because of those

differences™™

As for the humanitarian arguments, the politicdenflers sought by a state may not be treated

fairly on one or other pretext. A fair trial is nedmething that could be guaranteed on the part of

**1 See Alotaibi, n.73 at 187.
2D, Poncet and P. Gully-Hafthe European Approach to Extraditidn,M. Bassiouni (ed.)nternational
Criminal Law: Procedural and Enforcement Mechanis@i4 ed. (New York: Transitional, 1999), at 277-290.
453 (i
Ibid at 293.
4 bid.
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the requesting state if it was determined to puroshtorture political offenders to crush

rebellion®®®

Van den Wyngaert advanced three reasons for thiécpbloffences exception, namely, the
convergence of the interests of the requested persihe interests of the states involved
(requesting and requested), and the general itseoéshe international public ord&f These
rationales are commensurate with those argued bye®and Gully-Hart>” The interests of the
requested persons can be mapped on the humanigagament, as both of them are meant to
safeguard the interests of political offendersaafir trial may not be forthcoming from the
requesting state. The interests of states can latedeto the political argument, as should the
political offender prevail and become the ruler tbé requesting state, it would strain the
relations between the two countries. Thereforehsaigeturn would not be in the interest of
either country. Cervasio has also advanced pdliticamanitarian, moral, and legal rationales for

the political offences exceptidi®
Littenberg based the exception for political offemon four principles. These were:
1. Recognition of the legitimacy of political disge
2. The desire to protect the political offendemnirbiased or inhuman treatment.
3. The principles of state neutrality in the intdrmatters of another state.
4. A desire not to include the wealth of an insatggroup?>®

Rao put forward two primary rationales for the ti@aof the political offences exception. These

were:

1. To protect the fugitive’s human rights.

5% See Poncet and Gully-Hart, n.452, at 293.

456 See Van Den Wyngaert, n.437, at 2.

57 See Poncet and Gully-Hart, n.452, at 293.

58 C. Cervasio, ‘Extradition and the Internationainiinal Court: the Future of the Political Offencedine’,
(1999), 11 Pace Int,| L. Re¥19-446.

459 M. Littenberg, ‘The Political Offence ExceptionnAdistorical Analysis and Model for the Future’9@D), 64
Tulane L. Rev1198.
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2. To simultaneously protect the requested statg&yest in remaining neutral in the

internal affairs of the requesting st4t.

As can be seen from the above arguments, it appleairshe interests of the political offender,
the interests of the states involved, and the tdamhuman treatment of the fugitive after
extradition, are the main drivers for creating fiaitical offences exception. Based on these
grounds, the political offence exception has becamaiversal phenomenon underlying bilateral

and multilateral treaties, created through the tdation of relevant statutes.

The advent of a new international order, which appd and favoured revolutions, to bring
about change in colonisation and dictatorships avded the political offences exception in that
the exception was seen as an indication of thisghaf world order. The revolution did not aim
to replace one authority with another, but chantgedunderlying social system. A change in one
country was expected to trigger a change in otbanties, thus bringing about a change in the
international systerf* Most of the earlier, political offenders fallingnder the exception were
those involved in a rebellion against individuatayts. In the 20 century, new forms of tyranny
occurred, which were encountered by new forms bélten. By the mid-28 century, many
colonisations were also seen as a form of tyramaytlae struggle to liberate from the clutches of
occupation for national independence was seen @tfiegd. The UN’'s charter pledged the
principle of self-determination and encouraged smpported movements for independence and
self-governance. As a result of this sanction, mlmer of independent countries emerged on the
world map. From 1946 to 1960 the membership ofuUheGeneral Assembly grew from 51 to
97, largely attributable to the struggle for sedtetmination and self-ruf&?

In recent times, however, there has been growingosifion to the exception for political
offences, despite the fact that it has continuebet@ standard clause in extradition treaties. In
1854, Belgium introduced a statutdattentat” clausewhich made an exception to the political
offence exception in cases involving an attack oattempted assassination of a foreign head of
state or members of his family. The introductionsoth an exception to the exception was

0 R. Rao, ‘Protecting Fugitives’ Rights While Ensigrithe Prosecution and Punishment of Criminals: An
Examination of the New EU Extradition Treaty’, (21 B.C. Int'l and Comp. L. Re243.

1 See Alotaibi, n.73, at 191.

2 |bid.
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aimed at nullifying any possibility that the patil offence exception would serve earte

blanchfor would-be assassii&

However, there are other reasons for criticismhef political offences exception. One of these

relates to the principle of national sovereigntgn@sio argued that:

“If a person commits a crime within a particulattion, that nation should presumably
have the right to try him. There is no justificatifor other nations to step in and impose
their values and/or judicial systems upon a criiningitive, or the nation from where he

came.*%4

More importantly, protecting a criminal and refugithe requesting state return of the offender
465

“may be infringing upon the national sovereigntytbft] state.
Another argument advanced against making the pallibffences exception has to do with its
deleterious impact on international world order. ised above, in the late "L@nd early 26
centuries, political crimes were romanticised andght to rebel coupled to any means of
achieving independence were accepted. Such reoptutvere not seen of a particular danger to
the international world order, because of theirengmtly nationalist character. This common
wisdom was proved wrong with the increasing gladadion of politics and with the emergence
of international crime and terrorism in the laté"2@ntury, which posed a serious threat to the
world order. This point of view has been furthempdmsised by the 9/11 and 7/7 incidents, which
were the result of internationally organised tasmrand caused an upheaval at the international
level. The Afghan and Iraqi crises are seen aseqmieg of these incidents. It has been argued
that the political offence exception effectivelypgports, or encourages any criminal activities —

including ‘terrorism’ against the general citizerras long as it has political link&

Yet another related argument is that the overlabrcharacter of the political offences exception
shields serious, violent criminals from punishmeR&ao argues that traditional rationales

advanced in favour of the political offences exaaptincluding protection of fugitives’ human

463 5ee Alotaibi, n.73, at 211.
4%45ee Cervasio, n.458, at 495.
465 | pid.

466 See Alotaibi, n.73, at 190.
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rights and the protection of the state’s interesteutrality can in fact be turned around to create

a rationaleagainstthe political offences exception. As he puts it:

“the political offence exception has been critidisen grounds that the notion of human
rights is actually ehindranceto combating international crime. Human rights bé t
political offender are, as a matter of fact, a dstieematter and the responsibility of the
requesting state’®’ [Emphasis added].
This decline in the acceptance of the politicalenffes exception has coincided with the
expansion in international terrorism, and the ¢$f@o control it. Once, the UN was concerned
with “the necessity of bringing to a speedy andamlitional end colonialism in all its forms and
manifestations™® and recognising peoples’ right to use force tangatependence and self-
governance. Halberstam interpreted omission ofoftet terrorism as justification for self-
determination®®®in later UN resolutions, and its employment ofraduler language condemning
terrorism “wherever and by whomevé&f® committed, as constituting “a clear rejection loé t
[earlier] position.*”* The erosion of international support for the doetrof self-determination,
and the associated support for the legitimacy efstinuggle for liberation can be interpreted as a

weakening of the political offences exception a®an of international law.

Interpretation of the political offences exceptibas been subject to various approaches.
However, there are conditions that should be fatfiito be eligible for the political offences
exception. Just as there is no consensus on hodefine the term ‘political offence’, no
agreement in international law exists in term$iofv to determine whether or not a particular
political offence qualifies for the exception totdition. Various approaches are taken to deal
with the exception for political offences in extidmh practices and principles. Van den
Wyngaert argues for three approaches. The firsthese is thesubjective approachwhich

emphasises the intentions of the perpetrator aaddéctisive question as to the nature of an

%7 See Rao, n.460, at 243.

“%8 \Declaration on the granting of independence towial countries and peoples’, United Nations Genera
Assembly Resolution 1514 (XV) (14 Dec 1960) UN DYRES/1514 (XV).

69 M. Halberstam, ‘The Evolution of the United Natofosition on Terrorism: From Exempting National
Liberation Movements to Criminalizing Terrorism Waeer and by Whomever Committed’, (2003) 41 CobfJ.
Transn’l L.573-574.

*1bid at 573.

*bid at 574.
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offence is whether the offender was politically mated, regardless of whether the act had a

7

political outcomée'’? As is evident, this approach attaches a greataféaiportance to what the

aim of the offender was.

The second is referred to as thigective approachin contrast to the subjective approach, this
takes into account the political context of theamd its actual outcome or consequences. It does
not focus on the intentions of the perpetratocoisiders whether the actual interests ‘injured’

are of a political nature, regardless of the airthefoffendef"”

The third is an amalgamation of the other two, endalled themixed approachAs the term
indicates, it pays attention to both the politicadtivation of the offender, and the circumstances
surrounded the offence. In other words, it allohat either the intention to commit the offence,
or the outcome of the offence could be a politwahe "

Bassiouni points out that in contemporary extradipractices, in most countries, the dominant
element in determining the political offences exwep is that “the political element must
predominate over the intention to commit the comrmaome. It must constitute the purpose for
the commission of that crimé™ Thus, Bassiouni's approach is much closer to thgestive
approach of Van den Wyngaert and suggests thablective approach is not a common

practice?’®

Despite considerable convergence on this viewgtkeaist significant differences in how states
approach the exception for political offences. Adoag to Alotaibi, the current differences in
approach are grounded in historical divergefitesn this context, three approaches can be
identified as being followed in the treatment af fholitical offences exception in contemporary
extradition practice. These include the French aggir, also referred to agured rights theory

or theobjective approachthe Swiss approach, also known asghbétical motivation theoryor

472 5ee Van den Wyngaert, n.437, at 122-123.
"3 |bid at 120-122.

" |bid at123-126.

475 See Bassiouni, n.20, at 665.

76 See Van den Wyngaert, n.437, at 120.

47" See Alotaibi, n.73, at 196.
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proportionality/predominanceheory, and, finally, the Anglo-American approach, commonly
known as theolitical-incidencetheory.

The French injured rights theory holds that thetjpal offences exception to extradition law is
“dependent upon the nature of the rights injuredHeyaccused action’® The theory does not
give weight to the motives of the offender, but swas the amount of loss caused, hence the
injured rights approach. The leading case in theoty was heard in 1947 in re Giovanni
Gatti wherein the Republic of San Marino requested GadiXtradition for attempting to murder
a local communist. The Court of Appeal of Grenogtanted Gatti’'s claim that his act was
political, holding that “political offences... are rdcted against the constitution of the
Government and against Sovereignty .... and distuebdistribution of powers ... The offence
does not derive its political character from thetiveof the offender, but from the nature of the
rights it injures” *’YEmphasis added]. This emphasis on the outcomerimst of the rights
injured characterises the approactobgctive.Despite containing the neutrality of the objective
test, the theory has been attacked by many cri@c& concern is voiced by Littenberg, that
neutrality apart, “it did little to achieve the hamtarian goals of the exception because it
prevented the political characterisation of mosines.”® Another criticism leveled is by Van
den Wyngaert, who finds the approach “too radical ®o formal in practicé® on the grounds
that “the political character is denied to actsjohido not constitute a direct attack against the
political institutions*®? and it does not draw any distinction “with resperbsolute political
crimes committed from strictly personal motives aodattention is paid to the seriousness of the
facts.”®® Because of these shortcomings, the injured ritggs was mainly discarded by the
1960s.

The second main approach to the political offenegseption is the Swiss approach, also called
proportionality, or political motivation. As the me implies, the approach “does not look strictly
to the nature of the rights injured, but tries d¢orelate the ideological beliefs of the offenderl a

the proportionate effect of his acts, or offenced the political purpose in trying to reach an

78 See Alotaibi, n.73, at 196.

7% pid, citingIn re Giovanni Gatti 14 I.L.R. 145 (Ct. App. Grenoble 1947).
80 See Littenberg, n.459, at 122.

81 yyan den Wyngaert, see n.186, at121.

82 |bid at 122.

83 |bid.
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equitable result which lacks in other theori&¥.This theory maintains a balance between the
political motivation and the actual offence comedtt Under this approach, a crime will qualify
for the political offences exception if it is pradmantly political, that is, if the political eleme
supersedes the common element. The Swiss Extradhid of 1892 serves as the basis of this
theory. The Swiss Federal Tribunal evolved threterta to determine the political offences

exception inv.P. Wassiliel908. The three elements are:

1. That the offence was committed for the purpddeetping, or ensuring the success of

a purely, political purpose.

2. That there was a direct connection between timeccommitted, and the purpose

pursued by a party to modify the political, or sd@rganisation of the state.
3. That the political element predominated overdftgnary, criminal element.

These characteristics have earned this approaeh titte of the political motivation
predominance test. A good illustration of the aggiion of this test has been cited in the
literature in the case af Kavig*®*® who with other crew-members hijacked and diversed
Yugoslavian plane to Switzerland. He, together witls crew-mates, was charged with
endangering the safety of public transport and wghanappropriation of property. The Swiss
court applied the proportionality test, which tdato account both the injury to private persons,
and property and the interests of the accused eXtradition was denied on the grounds that ....
“the relation between the purpose and the meangtadiofor [the political offence’s]
achievement must be such that the ideals conn&dtbdthe purpose are sufficiently strong to
excuse, if not justify, the injury to private prope and to make the offender worthy of asylum.
Freedom from constraint of a totalitarian State nesregarded as an ideal in this serf&&In
1961, the Swiss Federal Tribunal laid down a ctedreriterion for the proportionality test in
Kitr v. Ministere Public Federai®” noting that “political offences include common cesnwhich

had a predominantly political character, from theotive and factual background. However, the

84 See Bassiouni, n.20, at 703.

8% Kavic (1953), ILR 371.

88 UNHCR, ‘In re Kavic, Bjelanovic, and ArsenijevidRefworld, available at
http://www.unhcr.org/refworld/publisher, CHE_FC, ¢B&7448,0.html (accessed 20 March 2010).

“87 Ktir v. Minister Public Federal(1961) 34 ILR 143.
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damage had to be proportionate to the aim soughiye case of murder, this had to be shown to

be a sole means of attaining the political affif.”

The Swiss proportionality approach has been redasdepreferable by some analyses for the
way it strikes a balance between the political westiand the proportionality critet& This
approach to the political offences exception hasnbpracticed by other European countries,
including the Netherlands, Denmark, Germany, arahée’® However, the theory has also
attracted criticism for its “innate subjectivity diits tendency to impose the values and ideals of
one state on the othef® as pointed out by Van den Wyngaert, and the “§ésuffers from]
arbitrariness because it relies on a number ofestibg evaluations which cannot be measured
by objective standards... It is virtually impossilideevaluate in objective terms whether or not a

given act was instrumental towards the attainméatparticular political goal®?

The third approach is the Anglo-American. It iscateferred to as political incidence theory.
This is practiced in Britain and the U.S. The BiitiExtradition Act of 1870 does not provide a
definition of a political offence. It only statdsat extradition will not be granted for an “offence

r.493

of a political character™™ However, the definition emerges from case lawMill’s view, a

political crime is “one committed in the courseativil war or other political commotiorf™
Justice Stephen built on that notion by adding thatcrime should be “incidental to” and “part

of political disturbance” from whence the term piokl-incidence was derived®

The political-incidence theory was first appliednae Castioniin 1890 involving Switzerland’s
request for the extradition of Castioni for havkiled a member of the State Council of a Swiss
canton®®® Castioni led an uprising against the governmevtliring large-scale armed attacks in
which an official was killed. There was, however,evidence that Castioni had premeditated the

murder, nor was there any indication that he anel ¥ittim had ever met. Under the

“88 Ktir v. Minister Public Federaln.487

89 See Alotaibi, n.73, at 199.

490 pid.

491 See Van den Wyngaert, n.437, at 131-132.
92 bid.

493 Extradition Act 1870, s.3 (1), see n. 133.
494 3. Mill, On Liberty(London: Penguin, 1982).
9% See Alotaibi, n.73, at 200.

498 Castioni[1891] I1Q.B. 149.
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circumstances, “a more obvious case of a politif&#nce could hardly be imagine®”* The
extradition of Castioni was refused on the groutids it was a political offence. The court
ruling also established the political incidencerapgh to interpreting political offences. It stated
that:

“The question really is, whether, upon the fadtss clear that the man was acting as one
of a number or persons engaged in acts of violadfca political character, with a
political object, and a part of the political movemh and rising in which he was taking
part.”%
The decision in the Castioni case established ttnigsria which must be fulfilled for a political
offence to qualify for exception:

1. There must be a political revolt or disturbance.

2. The act for which extradition is sought mustifi®@dental to the disturbance, or from a
part of it.

3. The ideological or political motivation must éstablished®®

The criteria established in the case were furteéned in the 1894 case In re Meunier® In

this case, France lodged a request for the extvadif Meunier, charged for two explosions,
which had killed two people. Meunier described hethas an anarchist. But the court refused to
consider Meunier’s crime as a political offencejtdailed the incidence test. This is important,
because the political incidence notion was furtkeéined with the addition of a requirement for a
two-party struggle, as elucidated in Justice Cawtdement that “in order to constitute an
offence of a political character, there must be twonore parties in the State each seeking to
impose the government of their own choice on thept® This also served to automatically

exclude anarchists and terrorists from considandtio the political offences exception.

497 See Shearer, n.68, at 170.

498 5ee Bassiouni, n.13, at 389.
499 5ee Bassiouni, n.20, at 667.
0% re Meunier[1894] 2 Q.B. 415.
501 |pid.
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Later, in 1954, the English courts dropped the joresty “rigid requirement®? for an uprising,

or civil disturbance irRegina v. Governor of Brixon Prison, ex parte Kalkst? In this case,
Poland demanded the extradition of several soldwr® mutinied on a fishing trawler, for
revolt on the high seas. The case began when @ gifogailors overpowered the captain and the
rest of the crew and brought the vessel into anli@ingort with the aim of seeking political
asylum. The sailors applied for a political offea@xception to Poland’s demand for extradition,
on the grounds that their conversations on theeVdssd been overheard with a view to later
preparing a case against them based on theirgadlitpinions. The justices concluded that, if
returned, the sailors would be prosecuted for thigiqal crime of treason. The precedents of
Castioniand Meunierwere not directly applicable, since there was nlitipal uprising in this
case. The court decided to relax the specific requent for an uprising, and refused the
extradition of Kolcyznksi and his colleagues. Chlaktice Goddard held that “the revolt of the
crew was to prevent themselves from being prosddatepolitical offences and in my opinion;

therefore, the offence had a political charactét.”

In Regina v. Governor of Brixton Prison, ex parte t&ts further clarification of the
circumstances that could be used for the politodlgnces exception was offered. In this case,
Israel had requested the extradition of Schtrakshéwing refused to comply with a judicial
order asking for the return of a child to his pasebut Schtraks refused to return the child on the
plea that it would no longer have a strict ortho@obucation and claimed the political offences
exception.The House of Lords refused the application andUedl Radcliffe to explain this

denial by stating that:

“In my opinion the idea that lies behind the phradience of a political character’ is that
the fugitive is at odds with the State that applies his extradition on some issue
connected with the political control or governmaegitthe country. The analogy of
‘political’ in this context is with ‘political’ insuch phrases as ‘political refugee’, ‘political

asylum’ or ‘political prisoner.”®®

92 gee Alotaibi, n.73, at 201.
°03 Regina v. Governor of Brixon Prison ex p.Kolyczyndlo55] 1Q.B.540.
504 (1A
Ibid.
*0% Regina v. Governor of Brixton Prison, ex parte Sais,[1964] AC 556; [1962] 3 WLR. 1013; [1962]3 All ER
529, HL (E).
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In 1973, inCheng v. Governor of Pentonville Pris@reat Britain added another requirement to
the political incidence tesf° The U.S. sought Cheng’s extradition for the attempnurder of a
Taiwanese vice-Premier in New York. The House ofdisodenied the request for exception on
the grounds that for it to apply the act must beaded against the opposed government and that

the U.S. aimed to enforce its own criminal lawsafagt attempted homicidéy’

The political-incidence theory for the politicalfefces exception has been applied in the U.S. as
well. For instance, the Castioni incidence test awdgpted into American jurisprudence in the
1894 case oiin re Ezeta The Ezetacourt defined a political offence as “any offercmemmitted

in the course of or furthering of civil war, insection, or political commotiori®® and offences
committed “during the progress of actual hostiitieetween the contending forcé®"U.S.
courts also applied the second prong of the palHitcidence test in that the concomitant acts
should be geared towards furthering the politiGalse. InOrnelas v. Ruizthe U.S. Supreme
Court ruled that the offences were not politicélgsed, as the “character of the foray, the mode
of attack, the persons killed, or captured, andkind of property taken ... did not advance a

political cause >*°

More recently, there has been considerable oppagiti this exception and many have sought its
exclusion from treaties and acts. Its existence li®en challenged on the grounds that the
reasons for which the exception was made have gaoder change. As discussed above,
originally the exception was developed and acceptexider to maintain world order, but recent
incidents have clearly shown that the politicalcemstances have taken a new turn, which

involves terrorism and other crimes which posermss threat to world peacé*

It has therefore been argued that exceptions tpdhecal offences exception have to be made.
Certain acts and crimes should be excluded froms #wiception to discourage acts of

international terrorism, which are arising from re@sing globalisation. Following the recent

0 Cheng v. Governor of Pentonville Prisd973] A.C.931.
97 See Alotaibi, n.73, at 202.

%8 |n re Ezeta62 F. 2d 972 (ND Cal. 1 894).

09 pid.

*1% Ornealas v. Ruiz(1896) 161 U.S. 502.

*11 see Alotaibi, n.73, at 190.
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terrorist attacks, those involved in terrorist adtsuld not be granted the exception and be barred

from this privilege>*?
3.6.3 The death penalty exception

Recently, there has been increased acceptance roarhuights concerns in international
extradition. The traditional focus on this issue h&en on a fugitive being subject to torture or
other gross injustices in the requesting stateisiioal justice system™® Over the last two
decades, considerable attention has been paidtarhughts concerns over extradition to states
which impose the death penalty. This has becomeoi@ mpressing matter as more countries
around the world have moved away from capital gunnt. In Europe, for example, after the
Council of Europe adopted an amendment to the EampConvention on Human Rights
(Protocol 6) in 1985, which abolished the deathajtgnin peacetime, capital punishment has
been abandoned? Protocol 6 was extended under Protocol 13 of tbenCil of Europe to
abolish the death penalty even in times of WaBecause of the adoption of the policy, countries
which have abolished it are reluctant to extraditgitive criminals to countries where it is
enforced. Generally, these states will extraditevamted person on the assurance from the
requesting state that the death penalty will notiroposed. For instance, U.S. treaties on
extradition are couched in terms which follow thecdetionary pattern, giving each partner the
option to refuse extradition for the death penaltyto stipulate that it is not be imposed if
extradition is granted. The following excerpt fréhe 1971 Extradition Treaty between Canada

and the U.S. illustrate how the death penalty etxaeps worded:

“When the offence for which extradition is requesi® punishable by death under the
laws of the requesting State and the laws of tigeiested State do not permit such

punishment for the offence, extradition may be setl unless the requesting State

®125ee Alotaibi, n.73, at 210-216 for a fuller dissios of the exception to the exception.

*131bid at 263.

®14 Council of Europe, ‘Protocol No.6 to the Conventfor the Protection of Human Rights and Fundamenta
Freedoms Concerning the Abolition of the Death Rgné1983), ETSeries 114.

*1%‘protocol No.13 to the Convention for the Protestof Human Rights and Fundamental Freedoms Coimgern
the Abolition of the Death Penalty’, (2002), ETS718
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provides such assurances as the requested Statelersnsufficient that the death

penalty shall not be imposed, or, if imposed, shailbe executed*®

In 1989, the seminaboeringcase was heard, in which the European Court of afuRights

blocked the extradition of a German man from Englaém Virginia, where he faced capital
charges of murdet'’ The court took the view that “the very long periafctime spend on death
row in...extreme conditions, with the ever-presentd amounting anguish of waiting

execution®® amounted to a breach of Article 3 of the Europ@anvention for the Protection of
Human Rights and Fundamental Freedoms, which sthtgs“no one shall be subjected to
torture or to inhuman or degrading treatment orighment.®*° Although no direct reference
was made to the death penalty, the fact that inStagée of Virginia the death penalty was
imposed was vital in reaching the verdict. Shanfstnotes: Soeringinspired a series of

abolitionist decisions in tribunals around the wloiThe English Privy Council and high courts in
the Netherlands, Zimbabwe, India, South Africa, diadly all took strong stands against the

‘death row phenomenon>®

The U.S. has been following an extradition policgeneby it remains committed to the death
penalty, which is practiced in some of its stafscently, there has been intense pressure from
countries around the world, particularly from thasdurope, on the U.S. to back away from its

commitment to capital punishme#t.

Bassiouni argues a two-fold rationale for refusexgradition on the grounds that the fugitive

criminal is likely to incur the death penalty. Thewe:

1. The abolition of the death penalty by a giveatestis predicated on humanitarian

considerations and public policy.

*1® Treaty on Extradition Between the Government afid@ta and the Government of the United States ofrisme
1971, Article 6, <http://www.oas.org/juridico/mlaléraites/en_traites-ext-can-usa4.html> accessehli52009.
Z; Soering v. United Kingdond61 Eur. Ct. H.R. (ser. A) para. 439 (1989).
Ibid.
*19 Council of Europe, ‘Protocol No.6’, see n.257,iélg 3.
%20 Sharfstein, ‘European Courts, American Righteradition and Prison Conditions’, (2002) Bfooklyn Law
Review719-727, 729-30.
21 See Alotaibi, n.73, at 164.
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2. It would be therefore abhorrent to the statgremt extradition because this would be
using its processes to reach an outcome which Mgdkation of its laws and public
policy.>#

As pointed out by Alotaibi, “while it cannot yet said that the imposition of the death penalty is
recognised as a violation of international lawgan be argued that the trend is leading in that
direction.”®®

The next three chapters discuss the extraditiotresysin the U.K. and Saudi Arabia, identify the
obstacles to an extradition treaty between thedauntries, and argue that an extradition treaty
between the U.K. and Saudi Arabia is possible, @alhe within the framework of international
law. If two drastically different countries likeghJ.K. and Saudi Arabia can resolve the major
obstacle to an extradition agreement, then therdoge for an international extradition

convention.

522 5ee Bassiouni, n.20, at 623.
523 gee Alotaibi, n.73, at 164.
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Chapter Four

Extradition and the U.K. judicial and quasi-judicial mechanisms

4.1 Introduction

In this chapter, a description is given of the natibms governing the extradition system in
Britain and the various judicial and quasi-judigibcedures involved in the process. The focus
is on providing an overview of the U.K. context adentifying the sources of the extradition
system in Britain, with particular attention to t&etradition Act 2003 (EA2003). This chapter
argues that the primary concern that the U.K. winalde toward an extradition treaty with Saudi
Arabia is its concern over human rights and iterimational human rights obligations, for
example, under Protocol 6 of the ECHR. The U.K. Moprimarily be concerned with the
imposition of the death penalty in Saudi ArabiaisThoncern over human rights is further
exacerbated because the U.K. employs a judiciaheéition system, while Saudi Arabia employs

and administrative system—criticised for its ladldae process.

It can be noted that although Britain has a lorsgidny of extradition and is an active member of
the EU and a number of other organisations, bday trying hard to align its extradition system
with the emerging norms and trends in the extraditiomain, as well as meeting the new
challenges. As there is a statutory obligation irK.Ulaw that all treaty and conventions
provisions should be given a legal effect througgidlation, extradition acts have been a norm in
the history of U.K. law.

This chapter discusses the U.K. approach to jutigai principles in the context of U.K.
extradition. The U.K. follows more than one appito&e jurisdiction, including the principle
of territoriality and the active personality pript®. The U.K. is obliged to extradite fugitive
criminals present in the U.K. against a valid editian request. At the same time, U.K.

extradition law also meets international law pnobes by providing for internationally
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recognised and accepted norms of exceptions fdtigadl offences or where there is a
likelihood of the extradited person being subjectedreatment that contravenes human
rights protection.

This chapter additionally discusses the motivesmamngose of introducing the Extradition Act of
2003. The U.K. came under tremendous pressure amrtt iocus to review the existing
extradition act after the Pinochet case. This pmeswas aided by other developments like the
Council Framework Decision, which required Membé¢at& to enact the provisions of the
Decision. This was given further impetus by the UsKdesire to match other countries in having
a more efficient extradition system and to accomat@aehew provisions contained in the treaties
and conventions. Also, an attempt on the part efUtK. government has been made to simplify
procedures and make the whole process less cumbersoorder to speed up extradition of
criminals wanted by the requesting states — thevadagoals of the EA 2003. At the same time,
as has been observed by many writers, the lengtbgedures involved in dealing with an
extradition request afford many loopholes to thgitfue. This may result in otherwise valid
extraditions falling though the net.

On the whole, the system which aims at expeditiregdrocess seems to encourage delays and
leaves huge room for adopting delay tactics toeeithbort the whole extradition attempt or
protract. The efforts being made are suggestivehai keen Britain is to introduce and
implement extradition laws to make the system eweme effective - one which is fit to meet

modern challenges like terrorism.

This chapter also describes extraditable offensewell as their controversies and challenges.
Under the Extradition Act, Britain follows the eatlition crimes list provided by the Council
Framework decision of 13 June 2002. Discussionhtf is followed by extradition hearing
procedures with their detailed processes. The pruoes for appeals are also discussed, as were
the authorities invested with the power to heareafgpand what procedures are to be followed.
The High Courts and the House of Lords are empaivéoehear appeals and there can be

multiple hearings in a case should new evidenceentassential.
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This chapter then discusses the relationship betwkK. extradition law and the human rights

protections bestowed by the UNHRC under the ECEs T& important, as it provides

impediments to some extradition requests from,efcample, the U.S., Yemen, Egypt, and to
some degree Saudi Arabia, when Britain refusedadition on the basis of human rights. This
has been a victory for human rights organisatianbkthe rule of humanitarian law. Human rights
standards have been embedded into U.K. extradaiwrby imposing bars on extradition where
there is a danger of a violation of human rights.aAsignatory of the ECHR Rights Convention,
Britain has faithfully endeavoured to accommoddtte Convention’s provisions through the

1989 and 2003 Acts, discussed at length above. cdheern for human rights standards and
international law principles can partly account éorigorous regimen of extradition process and

the delays that can occur in those proceedings.
4.2 An overview of the U.K. extradition context

The formal history of extradition law in Great Biih begins with the “Extradition Statutes” of
1843, which constitute the first recognisable stagumechanism put in placé? In the pre-1843
era, “few references to the subject may be founkbgal treatises before the first recognisable
extradition statutes of 1843% Traditionally, extradition was dealt with undeiinginal law
provisions. Before the formulation of extraditioawl in Britain in 1843, the authority for
refusing or granting a request from a country cegtarely with the monarch. Whether the
offender was to be ‘delivered up’ was the monarghrsrogative and extradition was therefore
part of the executive power, not the legislativejeisted solely in the King or Que®f.This

gave the extradition system prevalent at the tim8ritain an executive character.

After the mid-twelfth century, Britain concludednaus treaties with other countries. Since
then treaties and agreements have become the nsdinments of extradition. This practice
continued up to the mid f'%entury, until in 1843 extradition acts were inlnoed for the

24 These were two treaties given statutory forceAgnfor giving effect to a Convention between Heajlbty and
the King of the French for the Apprehension of @erOffenders, 6 & 7 Vict. ¢.75, and An Act for gig effect
to a treaty between Her Majesty and the UnitedeStaf America for the Apprehension of Certain Offers, 6 &
7 Vict. c.76.

2% See Jones and Doobay, n.78, 1-001, at 3.

%28 |pid, citing Clarke, 1-004, at 7.
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first time>?’ Britain falls into the category of a common lawuntry. The traditions in law
are the basic guiding principles. However, someadepes from the traditional approach
have been necessitated because of fast changmgnstances in the nature and extent of
crimes. Many factors have played a part in shaping law. “Traditionalists claim that the
U.K. constitution is the happy and pragmatic outeashan evolution towards freedom and
democracy ordered by benevolent custof$.Modern trends like globalisation, where
boundaries have become meaningless because ofodeeltechnologies, have seen the
emergence of new forms of crime.

With regard to territorial jurisdiction, in 1963 iBxin adopted an approach which was local
in character, as the House of Lords, in line wité $pirit of the common law, held that “the
whole body of the criminal law of England dealsyowiith acts committed in England®
This view was re-affirmed iPinochet (No. 3y Lord Browne-Wilkinson who held that
“[in] general a state only exercises criminal jdicgion over offences which occur within its

geographical boundaries*®

However, a number of inroads have been made thrbatthcommon law and statute which
allow English courts to try persons for acts or €8imns not committed within the territory
of the U.K?®! This is referred to as extra-territorial juriséict. This shift was voiced in
Liangsiriprasert v. United States which Lord Griffiths noted that:

“crime has ceased to be largely, local in origidl @&ffect. Crime is now established
on the international scale and the common law most face this new reality...

[There is] nothing in precedent, comity or goodsgethat should inhibit the common
law from regarding as justiciable in England indieoarimes committed abroad

which are intended to result in the commissionrhinal offences in England. 3

2 gee n. 524.

28 See Alder, n.32, at 67.

29 Cox v. Army Councjl1963] AC 48, per Vioscount Simonds at 67.
3% pingchet (No 3J2000] 1 AC 147.

3! Jones and Doobay, n.78, 8.01, at 95.

32| jangsiriprasert v. U.S[1991] 1 AC 225 at 251.
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This approach to jurisdiction was formally incorgtad through various enactments. For
instance, conspiracy formed abroad to commit aeimEngland became justiciable under
the Criminal Justice Act 1993. Other exceptionthtbasic principle of territoriality include
conspiring in the U.K. to commit crimes abroad, emthe Criminal Law Act 1977, while
sexual offences were made justiciable under thesfloacy and Incitement Act 1996.
Similarly, crimes of torture, hostage-taking, amdwg breaches of the Geneva Conventions
were also made triable under the Criminal Justice ¥988, the Taking of Hostages Act
1982, and the Geneva Conventions Act 1957. Witlankedo jurisdiction, Britain follows
more than one principle of jurisdiction, in additido the principle of territoriality, a
characteristic approach of common [&%.For instance, it follows the active personality
principle®* in that it provides that the murder or manslaugbfea British or foreign victim
outside the U.K. may be tried in the U.K. if thdfepfder is a British national (Offences
Against the Person Act 1861); the offence is bigamuyrder in Germany or on territory
under German occupation committed between 1 SemterhB39 and 5 June 1945 is
justiciable provided the offender was a Britishzeh or resident on 8 March 1990 (The War
Crimes Act 1991). This Act also covers any crimdgrened outside the U.K. by an offender
who was or has become a British citizen or residetite U.K. that constitutes an offence in
the other country; and includes rape, intercour#d @& girl under 16, buggery, indecent
assault, gross indecency, or offences in relatioimdecent photographs (Sex Offenders Act
1997). It adheres to the national security prirecipf jurisdiction in that the integrity of the
proceedings in the English courts is protectedXigraling criminal jurisdiction to cover the
offence of perjury, for statements made abroadyreeh British tribunal or officer abroad,

which are used in England (Perjury Act 1911).

This was extended by the Serious Crime Act 2007¢hvhimed to bring in two significant

developments in crime fighting and prevention: @&si Crime Prevention Orders (which
place constraints on an individual’'s or an orgaiosss finances, business dealings,
associations, means of communication, travel, asalaf premises) and Inchoate Offences
535

(which are defined as offences encouraging or @sgisrime)””> Section 52 of the Serious

>33 See Chapter 3.
34 bid.
3% Serious Crime Act 2007 (c. 27).
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Crime Act 2007, states in pertinent part that “B]fperson knows or believes that what he
anticipates might take place wholly or partly inglamd or Wales, he may be guilty of an
offence ... no matter where he was at any relevare. %

The U.K. is a member of a number of internationatlies whose rules bear directly or
indirectly upon extradition laws. As a member oé tBuropean Union, the U.K. is also a
signatory to the European Convention on Extradiaiad is legally obliged to abide by the
extradition rules contained in the Convention’sysimns>*’ The U.K. has also given legal

effect to a large number of Convention provisioheotigh enactment. For instance, the

human rights protection provided for by the coni@mhas been enshrined in EA 2083.
4.3 Obligations and bars to extradition — a statutry requirement

In 1841, the House of Lords took a unanimous vibat extradition without an Act of the
Parliament was unlawful, which required the fornioka of extradition statutes in Parliaméfit.
This rendered any extradition without statutoryvsimn invalid. In pursuant of the House of
Lords’ decision, the first Acts which dealt withteadition were introduced in 184%° After
these, a number of extraditions acts were passaddommodate new developments. The most
important of these was the 1870 Extradition Actjochremained largely in force for over a
century before being replaced by the 1989 Extradifict, which in turn was superseded by EA
2003. The statutes oblige Britain to extradite tivgi and accused criminals against a valid
extradition request for the extraditable crimes, libt of which has changed from act to act. The
latest list is given in Schedule 2 of the ExtramitiAct 2003 which is based on the European
Framework List (see section 4.6.6 below). Thusyraghtion is an obligation rather than an

option.

The Lords’ ruling also meant that from the introtioic of the first extradition Acts, mere

subscription to treaties and conventions as ingnimof extradition was not sufficient to

%3¢ Serious Crime Act 2007 (c. 27).s.52.

%37 Council of Europe, ‘Convention on Extradition’ 3(December 1957) ETS024. The text may be seen at
<http://conventions.coe.int/treaty/en/treaties/@¥.htm> accessed 16 July 2009.

38 Eor example, Extradition Act 2003, s.195, n.39.

3% See Jones and Doobay, n.33, 1-007, at10.

*4%The Statutes of Extradition, see n.524.
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warrant extradition. It was required that all theysions of these treaties and conventions
had to be given legal effect through legislatiofobe they took effect. The extradition Acts

not only imposed obligations to extradite a fuggtieriminal — accused or convicted — but
also provided bars to extradition. EA 2003, forrapée clearly states the situations in which
extradition should be refuséd These bars are primarily geared towards accomrmagat

human rights protections. For instance, the statpt®hibit the return of an accused or
criminal fugitive to a state where there is dangiethe extradited person being subjected to

torture or ill treatment or where the death penisiiynposed:*?

These obligations and exceptions are also in kgepith the international law principles
which require states to extradite fugitive crimgagainst a valid request with a view to
reducing and preventing the spread of crime invtbdd. Bassiouni writes of “the existence

of an international duty to preserve and maintaimlévorder.®*®
4.4 The motives and purposes of the Extradition Ac2003

Because of weaknesses in the Extradition Act 1989 & desire to make its process more
efficient and to accommodate new developmentsEttteadition Act 2003 was introduced. Its
avowed aim is to consolidate and reinforce the ll&éganework for the efficient working of
extradition law. EA 2003 has its roots in a revidvat commenced in 1997 to consider the
legislative requirements of two European Union Gantions on Extradition signed in 1985
and 1996, as the provision of the Convention havebeé given legal effect to become
enforceable. However, this review developed intarizch more extensive inquiry following the
Tampere Special European Council in October 18%9The conclusion of the Council was that
“mutual recognition of judicial decisions shouldcbene the cornerstone of judicial co-operation
in both criminal and civil matters within the EG*® In the meantime, theinochetcase revealed
many weaknesses of the U.K.’s extradition arranggsnand soon after the return of General

Pinochet to Chile, the Home Secretary announcéderHouse of Commons that “a more wide-

4! See Extradition Act 2003, n.39, s.11-s.19, fomepke.
**2|pbid, n.39, s.11-s.19.
43 See Bassiouni, n.13, at 571.
%44 European Union, ‘Convention on Simplified Extraafit Procedure’, (10 March 1995), OJ C 78, and,
‘Convention Relating to Extradition between the MmmStates of the EU’, (27 September 1996, OJ C 313
:iZJ KnowlesBlackstone’s Guide to the Extradition Act 20@ford: OUP, 2004), at 3.
Ibid.
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ranging review of the U.K.’s extradition legislatiovas to be carried out® The review, which

aimed at modernising arrangements between thedh&its extradition partners included:

1. The creation of a four-level framework with ctrigs being designated for each tier by
Order in Council.

2. A simple fast-track extradition procedure formteer states of the EU.

3. Retention of current arrangements for non-Europgénion states with modifications to

reduce the duplication and complexity of extraditmyocedures.
4. A single avenue of appeal for all extraditioses
5. Accession to the 1995 and 1996 European Unimvéntions on Extraditiorf’®

A series of other simultaneous developments alswriboited to the framing of the 2003 Act.

These were the events of the 9/11 attacks on te &hd the consequent onset of the ‘war
against terror’ in Western Europe and the U.S. fiédwew was also overtaken by progress in
respect of extradition to other EU member stateqaiticular the Council Framework Decision

on 13 June 2002 on the European Arrest Warrant (EX%vhich created a system of mutually

enforceable arrest warrants within the EU. The tsvéprovided added political impetus for

speeding up the extradition of criminal suspeti8.”The Act also sought to incorporate human
rights concerns as approved in the UN Human Ri@lgavention and subsequent European
Convention on Human Rights.

The Act is aimed at>*

» Simplifying the extradition process, aimed at exped extradition cases and making the
overall process less cumbersome. This was achibyedtroducing new terminology,

tightening the procedural time-limits, and restrigtthe avenues of appeal. For example,

47 See Knowles, n.345, at 4.

%8 Home Office,The Law on Extradition: a Reviefixondon: TSO, 2001).

%49 European Union, ‘Council Framework Decision on Ewgopean Arrest Warrant and the surrender Proesdur
between Member States’, (13 June 2002), 2002/584/3de also section 4.6.6 of this chapter.

*%35ee Knowles, see n.545, at 4.

! Jones and Doobay, n.78, 1.25-1.28, at 8.
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under the 1989 Act, there was no definitive timaquefor the receipt of the Authority to
Proceed/Order to Proceed (ATP/OTP).

The most significant feature of the Act is in iisiting of the role of the Secretary of
State at the initial stages of the request. Thestha effects. First, it reduces the prospect
of any proceedings for judicial review at the iltstages of an extradition request.
Second, it has sought to make extradition largelydicial function, particularly in
respect of Category 1 territories where there isnnolvement by the Secretary of State
whatsoever. In other words, the Act changed theadiion process to being purely
judicial, rather than judicial and executive asisaged in the 1989 Act.

The Act aimed at facilitating the country in disadiag its international obligations by
consolidating the ‘schemes’ (see section 4.4, ¥ahg). It focused mainly on the EAW
and in its removal of the requirement thaprama faciecase be shown with respect to
countries such as the U.S. and some Commonwealthtrggs. This requirement was
already removed for European Convention on Exti@ditE CE) countries.

The Act replicates some of the terminology usedhm 1989 Act such as ‘unjust and
oppressive’ and adopts parts of the 1989 Act. kanple, s.6 of the 1989 Act is now
contained within the bars to extradition in s.1#l arv9 of the 2003 Act.

At the same time, the Act introduced new terminglég describe the parties and the
procedure. Equally, it has introduced new bodieshm extradition process. Whereas,
under the 1989 Act a request was deemed to be dramate, the 2003 Act removes all
reference to the term ‘state’, instead employiregtérm ‘territory’. The effect of removal
of the concept of state is not yet clear. Accordimgambei and Jones, this confusion
may lead to long and protracted arguments on théityeof the request and may result in

delays>*?

Another feature of the 2003 Act is the role of ieminal Prosecution Service (CPS) and

responsibility for expenses. The CPS and foreigtesthold a solicitor-client relationship. The
CPS cannot withdraw without the consent of thencfie?

52 jones and Doobay, n.78, 1.28, at 8-9.
°%|bid at 1.33, at10.
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When a full order request is received by the Honfgc€ it is generally forwarded to those
acting for the foreign State (which in most casethe CPS). The file is examined to ensure that
all necessary documents and evidence are presehiding disclosure of the identity of the
requested person, the law in question, and thexodfe committed>* Once the CPS is satisfied
that a request is in good order, a number of stepsaker’>> When the fugitive is arrested and

brought before Bow Street magistrates, the courtilshbe in a position to fix a committed date.

It is important to discuss the extradition proceduof EA 2003 and describe the legal measures,
judicial and administrative regulations that fdeile the extradition process to and from Britain.
This detailed examination is important because mbar of extradition requests from Saudi
Arabia to Britain in the 1990s failed because @& tletail of the law of the time. These matters

are discussed more fully in Chapter 6.
4.5 Extradition procedures under EA 2003

The 1989 Act was the culmination of many additiansl amendments to the seminal 1870 Act.
As noted above, the 2003 was a complete revieweofaw. For this reason, it is used as a point

of comparison with the following.

%54 Jones and Doobay, n.78, at 2.40, at21.

|bid , 2.40-2.41, at 21-22:

1. The CPS invites the Home Office to issue an /IR setting out the offences it considers to Iseldsed by the
file. (The Home Office is required to determineavbffences should be cited and it is open to thmél Office

to accept or reject the offences recommended bZBf®). The Home Office is also informed if the papme

sufficiently complete or if the CPS requires furtiformation from the requesting state. This isdese requests

under the 1989 Act are routed through diplomatanectels and thus any supplemental information frioen t

requesting state has to be submitted via the Aldici-Operation Unit of the Home Office.

2. The proposed charges are drafted. Although tkere requirement that the order should identify statutory
provision on which the committal charges are bakkxd LJ sitting in the Divisional Court iRarinha (No 2)
stated:

“of course, the accused is entitled to know the@ginst him... But this is done by providing the
accused with a schedule of charges, which may lended from time to time to fit the evidence
as it comes forward from the foreign state... thered objection to this course provided always
the charges, as amended, remain within the desgripf the offence specified in the authority
to proceed.”

3. The propose charges are sent to Bow Street Maigis' Court (BSMC).

4. The Extradition Unit at New Scotland Yard is tamted, enclosing one copy of the request andrbygoged
charges (this is for serving on the fugitive whensarrested). .
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The Extradition Act 2003 is geared towards consdiid) the schemes conceived in the 1989
Act. In the new Act, what were five schemes in 1889 Act were recast into the following
categories>®

» Category 1 territories (gives effect to the Europ@arest Warrant (EAW));

» Category 2 territories (covers all bilateral andtitateral treaties);

* International conventions;

* Ad hocarrangements.

For each category the procedure is specified iriccomty with the Act. For example, Category
1 territory consists of most of the European Unamuntries, for which the procedures are
quicker than, for instance, those concerning Categoterritories, which are divided into two
sub-categories — those territories that are requodurnish grima faciecase and those that are
not>>’" ECE countries continue to submit their requestbefsre; that is, they do not need to
demonstrate rima faciecase. However, in respect of all other states,Sberetary of State
determines which territories will or will not need show aprima faciecase. The relevant
statutory instrument, the Extradition Act 2003 ([gestion of Part 2 Territories) Order 2003,
sets out this division. First, it lists all the edues in Category 2 and second, it identifies the
territories not required to producepama faciecase. All other territories not contained in this

list will be required to submit prima faciecase>®

When a state is seeking the arrest of a fugitivdogs so in one of two ways — either by
‘provisional arrest’ or upon the submission of d fequest. A provisional arrest is requested
when there is a chance of escape, if, say, theifags within a country for a short period of
time and may leave if not arrested. By contradtjllaorder request is received by the Home

Office from where it is generally forwarded it teet CPS.

Under the 2003 Act, Part 1 gives effect to the EARWThis section governs the procedure
regarding provisional arrest for Category 1. Sexsid to 4 of the 2003 Act govern the procedure

% Jones and Doobay, n.78, 1-23, at 7.
%7 bid,, 2.37, at 20.

558 1bid, 2.37, at 20-21.

591bid, 2.43-2.48, at 22-23.
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for arrest under a Part 1 warrant, as opposedpi\sional arrest®® The following steps are
taken in this case. First, the Category 1 territenpmits a Part 1 warrant to the designated
authority, NCIS, which must contain the followingarmation:

1. That the arrest warrant is issued by a judiciahauity of a Category 1 territory.

In an accusation case, a statement that the persacused of the offence specified
in the warrant and the warrant is issued with antie seeking his arrest and
extradition

2. That the arrest warrant is issued by a judiciadhanty of a Category 1 territory.

3. In an accusation case, a statement that the persmeused of the offence specified
in the warrant and the warrant is issued with avwi@ seeking his arrest and
extradition.

4, In a conviction case, a statement that the pessafiédged to be unlawfully at large
after conviction in respect of an offence specifiethe warrant and the warrant is
issued with a view to seeking his arrest and ekteoadfor the purpose of being
sentenced or serving the sentence or another fodatention imposed.

5. Other information, including:

» Particulars of identity;

* Particulars of any other warrant issued;

» Particulars of the circumstances in which the peisalleged to have committed
the offence (it is not clear what is meant by this¢ conduct, the date, time and
place of the offence and the law; and

* The relevant sentence if one was imposed.

%9 jones and Doobay, n.78, 2.43-2.48, at 22-23.
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Second, the designated authority may then isseetificate if it believes that the authority
which issued the Part 1 warrant has the functiossafing warrants in that territory, and the
certificate confirms thi®* Third, once the certificate is issued the warraay be executed by a
constable or customs officer in any part of UK antbpy of the warrant is served on the person
after the arrest and thee person is brought béfierappropriate judge as soon as practicible.

The last step is then dedicated to the hearingstay

Under the law, a constable, custom officer, or isenpoliceman may arrest a person if he
believes that a Part 1 warrant has been issuesiaivdut to be issuéff* This contrasts with the
provisions of the 1989 Act, under which the couss Ho be satisfied that a warrant or any

judicial document was in existence in the requesstate.

The Act also provides that the Fugitives Unit maydontacted by the appropriate authority in a
Category 1 territory or Interpol or via the Schamgmformation System to request the

provisional arrest of a person pending the issuaheewarrant in a Category 1 territofy.

The Act details the procedure to be followed affter arrest has been made. The person must be
brought before an ‘appropriate judge’ within theduired period’ (forty-eight hours) and the
Part 1 warrant, together with the certificate iskley the designated authority, the National
Criminal Intelligence Service (NCIS), must be proed. A copy of the warrant must be served
on the person after arrest or as soon as practiedtadr arrest. If the documents are not produced
within forty-eight hours (as opposed to servedg, @irested person may apply for the matter to
be discharged and the judgristdo so>%° Once discharged, the person cannot be arrestéu aga
under s.5 (provisional arresf). This marks a shift from the provision in the 198&, whereby

a provisional warrant could be sought again.

%! Jones and Doobay, n.78, 2.43-2.48, at 22-23.
%62 |pid., n.78, 2.43-2.48, at 22-23.

%63 pid.

564 Extradition Act 2003, n.39, s.3.

%% jones and Doobay, n.78, 2.24, at 17.

566 Extradition Act 2003, n.39, s.6.

%7 |bid, 5.6 (10).

123



At the first appearance, referred to as the ‘ihli@aring’ in the 2003 Act, the judge must decide,
on a balance of probabilities, whether the persefore him is the person referred to in the
warrant®® If he is so satisfied, then the matter is remarfdethe extradition hearing within the

permitted period, which is twenty-one days starfiogn the date of arrest, and the person is (i)
informed of the contents of the Part 1 warran};{rovided with the required information about

consenting to extradition and an explanation of éffects and procedure of the consent. The
consent must be given in writing and, once givemrevocable; and (iii) remanded in custody or

on bail>%°

The Act permits any party to apply for an extensibrthe permitted period. The application is
only granted if the judge “believes that it is inetinterests of justice to do sy® If the
extradition hearing does not begin on or beforeddte fixed for the hearing, the arrested person
is to be discharged, whether or not he appliedHerdischarge, unless a reasonable cause for
delay is shown. As for who has to show ‘reasonahlese for delay’ either that person or his
legal representative will have applied for an egien. Sambei and Jones observe that what is
not clear, though, is that if the person is noaiposition to proceed on the date of the hearing,
how his application can be acceded to on that hasier s.8 (5)/* Similarly, they find it even
odder that s.8 (8) of the 2003 Act would require jildge, in the absence of an application under
s.8 (7) by the person, to discharge the personssinleasonable cause for the delay can be

shown®"?

In the next step, the matter is then remanded foexradition hearing, which comprises two
stages, namely, “the initial stage of the extradithearing®”® and “bars to extraditio** The
above is the process for Category 1 territorie®r@hs a process for arrest under certificate for

Category 2 territories.The procedure for arrestteugertificate consists of four steps.

First, upon receipt of a “valid request,” the Séarg of Statemustissue a certificate (unless

there is a competing extradition request underi@edi26 of the Act) certifying that the request

568 Extradition Act 2003, n.39, s.7.

%89 pid | s.8.

% pid, 5.8 (5).

*"! Jones and Doobay, n.78, 5.37, at 64.
°’2|pid, 5.38, at 64.

573 Extradition Act 2003, n.39, s.10.

> Ibid, s.11.
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is made in an “approved way.” The request mustaiord statement that the person is accused of
being unlawfully at large after conviction of anfesfce. Second if a certificate is issued, the
Secretary of State sends the documents to the pqyie® judge, including the request, the

certificate, and a copy of any relevant Order.

Third, once the appropriate judge receives the albdmcuments, he may issue a warrant of arrest
if he has reasonable grounds to believe that ttemcé is an extraditable offence and that there is
sufficient evidence/information to justify the igsof a warrant. The warrant is executed by any
person to whom it is directed or by any constableustoms officer and it is not a prerequisite

that the person carrying out the arrest must hagemarrant or a copy in his possession at the

time of the arrest.

Fourth, after a person is arrested, he must beedemith a copy of the warrant as soon as
practicable. Failure to do so allows the persoapply for discharge, and the judgeyorder his

discharge. The person must be brought before ampipgte judge as soon as practicable, unless
he has been granted bail by the constable or tbheetBey of State has received a competing
extradition request under section 126 and decidassthis request is not to be proceeded with.
Failure to bring the person arrested before angg@te judge as soon as practicable allows the

person to apply for discharge, which the judgestgrant.

As for Category 1 territories, there are a numbkirsteps.’” Section 73 of the 2003 Act
prescribes the procedures for provisional arresClategory 2 territories, which comprise states
that are party to the ECE, treaty countries sucth@dJ.S., Commonwealth countries, overseas
dependent territories, and the Hong Kong Speciahiagtrative Regiori’® It confers upon a
justice of the peace the right to issue a warraheihas reasonable grounds to believe that the
person sought is accused or convicted of an exafaldi offence and has written evidence or
information that the person sought is accused ®fcthmmission of an offence in a Category 2
territory or is unlawfully at large after convictid’’ Unlike the provisions of the ECE or

treaty provisions, there seems to be no requirertigait the person in respect of whom a

>’ Extradition Act 2003, n.39, s.70, .71, and s.72.

*’® Jones and Doobay, n.78, 2.30, at 18.

>""|bid, 2.31, at 18-19.

*’8 Council of Europe, ‘Convention on Extradition’ ese.537, Article 16.
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provisional warrant is issued be a flight risk. §kig practice may well, however, govern the

decision as to whether or not to issue a providisaarant.

Upon issuance of the provisional warrant, regasdtdsvhether the person authorised to arrest is
in possession of the warrant or a copy of it, sspermay be arrested. However a copy of the
warrant must be served after the arrest has bede ara the arrested person should be brought
before an appropriate judge as soon as possiblegfavhich he may be discharged upon an

application by the person arrestéd.
At the first appearance, the judge must:

1. Inform the arrested person that he is accusenhlawfully at large after conviction in

a Category 2 territory.

2. Provide him with the required information ab@onsent and explain the effect and

procedure of the consent. This consent must bengiverriting and is irrevocable.

3. Remand him in custody or on bail (the excepfimm the general right to bail in
extradition proceedings is no longer applicabld)e Tatter is then adjourned for receipt

of the documents within the required perf8.

So far the procedure remains essentially the sanuader the Act of 1989. Yet, the Act of 2003
departs from the 1989 Act in that the “landmarktedis different. The 2003 Act provides for the
days available to a foreign state for the submissitcthe request and a certificate to be issued by
the Secretary of State under s.74 (11), the reduydexiod. Strictly speaking, the time limit
remains the same as in the 1989 Act: it only setghe time period for the Secretary of State’s
certificate to be issued. Prior to the 2003 Acg, time limit was only specified for the receipt of
the request for extradition, which would then bkofeed by an adjournment for the issuance of
an ATP/OTP, for which no time-limit was set. Th@03 Act does not refer to ATP/OTP, but

requires a certificate applying a different t&%4t.

579 Extradition Act 2003, n.39, s.74.
580 A

Ibid.
581 pid, s.2.
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The Secretary of State then has to issue a cetsfimsofar as Category 2 territories are
concerned, unless deciding that the request isoniné proceeded wittf? The Act allows for an
order of surrender to be made by the “Secretar§tafe, a Minister of State, a Parliamentary

Under-Secretary of State or a senior offi¢i&f

The certificate must be issued within the time @éstipulated by the 2003 Act. This means that,
under the ECE, a European request should previtaslg been received by the fortieth day and
then remanded for the ATP; the court has untilftngy-fifth day for the request and certificate
to have been received. However, the 2003 Act istidal with the 1989 one in that if the
documents are not before the court at the end efrdguired period, the person will be
discharged® Unlike the 1989 Act, under the 2003 A¢necessary documents are requiféd.

Once this extradition hearing commences it is diglidnto parts: (1) the initial stages of the
extradition hearing®’ and (2) bars to extraditiofi® Once the arrest has been accomplished, the

hearing takes place.

Ad hocarrangements are dealt with under s.194 of th& 2af), and follow the procedures for
Category 2 territorie¥® The 2003 Act is mindful of international convemtsp which are given
effect by s.194. Although in general treated lilkee€gory 2 territories, in such cases the terms of
the convention and the relevant U.K. statute wifliience the proceduré’ The Act, however,
does not make it clear how requests under UN cdiorenwill work with regard to provisional

arrest™

%82 Extradition Act 2003, n.39, .70 (1) and (2).

% bid , s.101.

%84 |pid, 5.74 (10).

%83 pid, 5.70 (9).

%86 Noted by Jones and Doobay, n.78, 2.38, at 21.rnEkessary documents are the request; the cemifimad a
copy of any relevant Order in Council. Upon receipthe requisite documents, the judge must fixate dwithin
the permitted period, on which the extradition ilacommences. This time period can be extendéteat
application of either party provided the judge &edis that it is in the interests of justice todo s

87 Extradition Act 2003, s.78, see n. 39

% pid, 5.79.

%89 jones and Doobay, n.78, 4.39, at 53.

*9bid, 4-40, at 53.

*11bid, 2.14, at 15.
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4.6 The main stages of the hearing
4.6.1 Export cases

While all export cases (in which Britain is requesto extradite by another country) were dealt
with by the 1989 Act, the scheme determined whiatt pf the 1989 Act would apply. The 1989

Act is essentially divided into two parts — Paftdhd Schedule 1. There is very little cross-
pollination between the twi?

Part Il applied to all “foreign states,” as defihby s.3 of the 1989 Act. Section 3 (2) of the
1989 Act sets out a list of countries that moéforeign states, which means that it covers all the
ECE countries and those states with which the WHKes not have general extradition
arrangements, but with which ad hoc arrangement is made: states that have ratified the
various UN conventions and are seeking to rely ugpan convention as a basis for extradition
and countries with which recent general extradisorangements have been established, Brazil

for example.

Schedulel covers all extant treaties, of which there argega number. The U.S. is by far the
largest ‘trading partner’ of Britain in extraditioand so misunderstandings arise, as it is
sometimes thought that Schedule 1 only appliehéoU.S. If Britain received a request from
Thailand or Uruguay, say, this would also fall un8ehedule 1. Schedule 1 has its roots in the
Extradition Act 1870.

With regard to the steps of the extradition proagsser the 1989 Act, at each stage a distinction

must be drawn between Part Ill and Schedule 1 cagesh also require procedural steps.

Under the 2003 Act, the distinction drawn is betw€ategory 1 and Category 2 territories. The

basic procedure for Category 1 territories, thaseered by the EAW, have been summarised by

%92 Jones and Doobay, n.78, 2.55, at 258.
93 The following are the general procedural steps:
1. ATP/OTP.
2. Committal proceedings and Section 6 arrareggs.
3.Habeas corpuand/or judicial review.
4. Petition to the House of Lords.
5. Surrender.
6. Judicial review of the surrender decision.
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Sambei and Jones to include the following st&b3he process begins with a certificate being
issued by the NCIS. Next, an appropriate judgeessuwarrant, and the person is arrested. An
initial hearing is then conducted. After the irliti@aring, an extradition hearing is held. Aftes th
extradition hearing, either party may appeal to lthgh Court and/or the House of Lords. If

appeal is denied to the person, then the perssurisndered to the requesting state.

For Category 2 territories, the process includes ftilowing steps® First, the Secretary of
State issues a certificate unless prohibited byised26°°® The next step is the extradition
hearing, which include the initial hearing and arivey on the bars to extraditiof. The person
can appeal the decision in the hearing to the Kighrt on questions of law or fact. The person
can also afterwards appeal an unfavourable ruljnthé High Court to the House of Lortf.If

the appeal is unsuccessful, then an order is isskuedrrender the individual to the requesting

states’®® The individual has one last chance to challengesthrrender ordef®°
4.6.2 Import cases

Extradition in import cases (in which Britain regte another country to extradite) commences
in the same way as in export cases i.e. eitherrbyigonal arrest or full order request. The
export extradition procedure appliesitatis mutandiso import cases. Import requests are based
on the Royal Prerogative. Thus the prosecuting caititss submit the request to the Home

Office, which in turn submits the request to theefgn state.

On that basis, the warrant should, if possible,osgtall the offences for which the fugitive is
wanted. This has assumed greater importance afté/stcame into forcé” The foreign state,
on receipt of the request makes an arrest, ondhis Ithat a warrant has been issued in Britain.
Where the defendant has attended court but hagguistly failed to appear and a warrant of

arrest is issued, either the original or a cedifmpy of warrant may be used. Sambei and

%94 Jones and Doobay, n.78, 2.63, at 25-26.
5%5bid, 2.64, at 26.

5% |hid.

7 bid.

598 hid.

599 pid.

600 hid.

501 1pid, 2.67, at 26.
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Jone&®? see some confusion in respect of Crown Court wgsrahe difficulty arises from the
idea that a Crown Court warrant simple states éthilo appear” and this was deemed not to be
an extradition crime — hence the insistence oms&ifistance warrant. The difficulty that arises is
that once a defendant is subject to the jurisdictobd the Crown Court, then the magistrates’
courts isfunctus officiojn that they are no longer seized of the mattesuch circumstances, a
magistrates’ court may rightly refuse to issue ratdfinstance warrant. The procedure to be
adopted in such circumstance is that the proseguatinhority should obtain a certified copy of
the Crown Court warrant and the indictment. If fhége is prepared to insert the words “failed
to appear for the offences contained in the indicityi then it circumvents the arguments that
the only offence upon which the prosecuting autiiasi seeking the fugitive’s return is failing to
attend. If that is not possible, then a certifiegyc of the indictment may be submitted with the
warrant and in the statement of facts the Crownsedrout the position, namely, that the warrant
relates to a failure to attend for trial for théemices contained in the indictment. That is usually

sufficient®®®

The following information needs to be included imeguest for a provisional arrest extradition

sent from Britain to a requested st&té:

1. Statement of fact3his may be attached in the letter by the proseguuthority to
Interpol, which will be submitted to the requesstate. It is usually a very brief summary
of the facts in order to satisfy a foreign judgattthe conduct alleged amounts to an
extradition crime.

2. Statement of lawAt this stage all that is set out are the offeaice the maximum penalty

— no more. Details will follow in the formal reques

3. Particulars of identity Any information is included which will assist, inding the
address or area where the fugitive might be loc&badtographs and/or fingerprints are
sent directly to Interpol. In some instances, &l information in (1) and (2) above is sent
by the officers and the prosecuting authority syrganfirms its intention to extradite and

the statement of law.

€92 3ones and Doobay, n.78, 2.68, at 26.
%S pid , 2.68, at 27.
*bid, 2.69, at 27.
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The prosecuting authority will inform Interpol camfing its intention to extradite, then,

following the fugitive arrest, a full request imseo the requested state.
4.6.3 Special arrangements

The above procedures are the general procedure$ \Bhitain applies to extradition. There are,
however, a number of cases for which special agaregts need to be followed. In order to have
a better understanding, four of these special geents are discussed further: U.S. cases,

European caseprima faciecases, and conviction cases.
a. U.S. cases

Where the request for a provisional arrest is ntadee U.S., the procedure is different. Due to
Article VIII of Britain’s extradition treaty withtie U.S., all of the above information must be
sent via diplomatic channel® In practical terms, all the information is sent ttee Home
Office’s Judicial Co-operation Unit for onward tsamission to the U.S. The U.S. Department of
Justice then deals with the request.

Once the provisional request has been transmittedprosecuting authority must prepare and
submit the formal request within time-limits of tharious schemes. Here it is vital to consider
any reservations/declarations a state may havereehtegarding time-limits (for example,
Holland only allows twenty-one days for submissidithe request) and format (Israel and Malta
still insist on sworn evidence to provepama-facie casef Thus, it is essential to consult

carefully any reservations/declarations made higst extradition treaties.
b. European cases
European formal requests are unsworn and contaifottowing:

1. Warrant of arrest(either original, or a certified copy) in accusatieéases. In

conviction cases, a certified copy of the certiiécaf conviction is sent, often with a

89% Great Britain, Extradition Treaty between the Goweent of Great Britain and Northern Ireland arel th
Government of the United States of America, Wastoing31 Mar 2003, UKTS 13 (2007).
8% jones and Doobay, n.78, 2.71, at 28.
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certified copy of the indictment attached, as vies a guide as to the charges of
which the person has been convicted, unlike thificate itself.

2. Statement of factsThis is unsworn and generally prepared by the efficThe
essential information is the conduct alleged, wlitet@ok place (in order to show that
English courts have jurisdiction and exhibitinglofgraph and/or fingerprints. For
conviction cases, the information provided musttaona summary of the offences
for which the fugitive was convicted, the chrongfogf events, information as to
when the fugitive escaped, the sentence imposedttandime left to serve and
confirmation that the fugitive is unlawfully at &

Statement of lawlt must contain the speciality guarantee.

Photograph and fingerprinf&”’

The whole request is translated into the relevanohtry’s language and forwarded to the judicial

co-operation unit at the Home Office.
c. Prima facie cases

The countries that requiremima faciecase to be demonstrated in order for extraditiobeo
granted are mostly Commonwealth countries, oversgatories, the U.S., Brazil, and the Hong
Kong Special Administrative Region. Generally aoymtry which is not in the ECE requires a
prima faciecase to be shown. It must, however, be remembaetdaprima faciecase needs to

be submitted only in respect afcusationcases. Essentially such requests must contain:

The warrant for arrest (or a certified copy).

2. A sworn statement from the officer setting out fhets of the case in some detail, the
fugitive’s whereabouts (unless that is sensitifermation), exhibited photographs of
the fugitive, and sometimes case summaries.

3. Sworn evidence of the witnesses. The usual praiite draw up a deposition and
exhibit the statement that the witness made t@tiiee as his exhibit.

4, Other relevant exhibits.

897 Jones and Doobay, n.78, 2.72, at 28.
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5. Sworn statement of law. Section 18 of the 1989 (fwt foreign states) and s.19 (for
Commonwealth states and colonies) are includedhén‘deposition’ in the request.
Sections 18 and 19 are the speciality provisiomes€& are now contained in s.150
and s.151 of the 2003 Act.

6. Jurat, namely the document attached at the end of evepyest which authenticates
the whole request.

7. All the above is then sewn up and submitted tdtbme Office®®®

d. Conviction cases

These are cases for which a fugitive has been amedconvicted of a crime, but has managed to
flee the country concerned. Normally, the proseqututhority would send a European-style
request, but sworn. It must contain a summary ef ¢ffences for which the fugitive was

convicted, the chronology of events, information taswhen the fugitive escaped and the

sentence imposed and the time left to serve.

Note, when a fugitive is sought in a country withieh Britain has no extradition arrangement,
there are two options. First, in serious casegdhocarrangement is made, or alternatively, if
the offences fall within any of the UN conventioset out in the 1989 Act (and now the 2003
Act) and the relevant convention is ratified byt8in, then the convention acts as a basis for
extradition. The second option is that the proseguauthorities simply do nothing and wait for
the fugitive to move (the police can circulate tligitive as wanted by means of a “red

notice”) 2%

If an attempt is made to circumvent extraditiongass, this may be considered as an abuse of

process once the fugitive is before the court, iogubhe prosecution to be stayed.

Generally speaking, import cases do not raise anpiss issues of law. This is because the
proceedings are conducted in a foreign state inrdance with their law. The relevant law is

that of the state to which the request has bedrasehthe applicable treaty.

%8 Jones and Doobay, n.78, 2.74, at 28-29.
%1bid, 2.76, at 29.

133



There will be no significant difference with regaa import cases under the 2003 Act, since
imports remain an exercise of the Royal Prerogathaet 3 of the 2003 Act does, however, set
out the basic procedures for obtaining warrantsiedivides the import scheme into Category 1
territories (EAW) and Category 2 territories (alher countries). In essence the only difference
from the steps set out above is in relation to estgito Category 1 territories, where the EAW

will be the basis for returning the person to Bnita

For the purposes of obtaining an EAW, the judgetrbassatisfied that a domestic warrant is in
existence before a warrant will be issG&tThe contents of the warrant are determined by the

EAW and must include convincing arguments as wetiradible documenfs?

It is nevertheless, important to assert that tH&E828ct seeks - through its rules and procedures -
to limit or remove the role of the Secretary oft8tian extradition proceedings in order to make
them largely a judicial function and to limit thember ofchallenges that may be mounféd.

Further, it divides states into Category 1 and @@t 2 territories.
4.6.4 Category 1 and 2 territories
a. Category 1

Part 1 of the 2003 Act gives effect to the CouRcdmework Decision of 13 June 2002 between
European Union Member States. As stated in parag(ap of the Framework Decision, the
objective set for the Union to become an area eédom, security and justice, leading to
abolishing extradition between Member States amdaceng it with a common arrangement

between judicial authorities.

610 Extradition Act 2003, n.39, s.142 (2).
11 |bid, s.142 (4), (5), (6):
1. Confirmation that there are reasonable groundelieve that the person is accused/convictea efxéradition
offence.
2. The person whose extradition is sought is acfusavicted of the extradition offence specifiedhre warrant
and the warrant is issued with a view to his araest extradition to Britain.
3. Certificate confirming whether the offence fdnieh extradition is sought is one that falls witkfire
Framework list; whether the offence is an extraitiial offence and finally the maximum sentence.
4. Speciality
®12 Jones and Doobay, n.78, 3.30, at 38.
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Thus, the EAW “represents a move away from diplacyjatlicial proceedings towards a system
of surrender between judicial authoritiés® The shift of emphasis necessarily entailed the
removal of any involvement of the Secretary of &tatrequests from EU Member States. Thus,
the first step with an EAW is receipt by the desiga central authority (NCIS in Britain) which

maythen issue a certificate "if it believes that theherity which issued the Part 1 warrant has

the function of issuing arrest warrants in the Gatg 1 territory.®

The certificate must certify that the “authority iafh issued the Part 1 warrant has the function of
issuing arrest warrants in the Category 1 territ8ty Whether this will be the subject of any

judicial scrutiny by way of judicial review remaits be seefi'®

A Part 1 warrant is by a judicial authority of at€gory 1 territory, which contains a statenfieht
and specific informatiof*® The words ‘statement’ and ‘information’ are definfer accusation

and conviction cases respectively.

Once the EAW is certified, it may be “executed bgamstable or customs officet?® This
means that, unlike the 1989 Act, there is no rexpént that a domestic warrant be obtained in

€13 Jones and Doobay, n.78, 3.32, at39.

1 bid.

615 Extradition Act 2003, n.39, s.2 (7).

618 Jones and Doobay, n.78, 3.33, at 39.

617 Extradition Act 2003, n.39, s.2 (2).

®18pbid, s.2 (3) and 2 (4) for accusation cases, s.2r{&)2a(6) for conviction cases.

%19 pid, Statement (accused personhe person is accused of an offence specifiedémirrant and the warrant is
issued for the purpose of securing his returnHergrosecution for the offence mentioned in theraver
Information (accused persornfjhe warrant must contain:

» Particulars of identity;

» Details of any other warrant issued in the issuargtory for that person;

* Facts of the case;

* Relevant foreign law; and

» Particulars of the sentence which may be imposdiderevent of conviction.
Statement (convicted persofihe person is alleged to be unlawfully at largeradbnviction for the offence
specified in the warrant and the warrant is issoeskcure his return either to be sentenced ariceghe
sentence of imprisonment of any other form of déderimposed.
Information (convicted personyhe warrant must contain:

» Particulars of identity;

» Details of the conviction for which return is sotigh

» Details of any other warrant issued in the issti@rgtory for that person;

» Particulars of the sentence which may be imposttkiperson has not been sentenced for the offance;
Particulars of the sentence imposed (if the pehsanbeen sentenced).

29 pid, 5.3(2).
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order to execute the foreign warrant of arrest. péeson is then arrested and brought before an

appropriate judge for the extradition hearing.
b. Category 2

Part 2 of the 2003 Act is concerned with all otbeuntries except for those EU countries that
have adopted the EAW. Thus, countries that wemadolly described as Part 11l countries under
the 1989 Act and those operating under Schedutettiet 1989 Act, for example, the U.S., all
now fall under Part 2 of the 2003 Act. As notedséattion 4.4 of this chapter above, Category 2
countries are divided into those that are not meglio submit grima faciecase, and those that
are®®! The Secretary of Stataustissue a certificate upon receipt of a valid regfiefowing

the submission of the request after a provisiomedsa or a full order reque®¥ unless the
provisions of s.126 of the 2003 Act apply (compgtaxtradition requests). Also, it is important
to note that a valid requé&&tis one which contains the statement referred tiieeand is made

in the approved way. The definition of ‘statemefdt accused and convicted persons are a
statement that a person is accused in a Categeryidry of an offence specified in the request,
or a statement that a person is alleged to be dullgvat large after conviction by a court in a
Category 2 territory of an offence specified in tequest?® According to Sambei and Jor&s,

it remains to be seen how much difference therebeiin the nature of information sought under

the new Act.

The ‘approved way’ referred to above, as the waylhich a valid request is made, is defined as

follows:%2°

» British overseas territories - a request is madieénapproved way if it is made by or on

behalf of the person administering the territory.

2! Those countries that anetrequired to submit arima faciecase, are all the ECE States, the U.S., under the
2003 Act (previously, were required to shoywrana faciecase) and some Commonwealth countries, namely
Australia, Canada, New Zealand and South AfricamsEhcountries thatre required to submit prima faciecase,
namely all the remaining Commonwealth countries taredBritish overseas territories. In requestsiveceunder
the various UN conventions from State parties dtloaot have general extradition arrangement wiitaBr, as
well as inad hocarrangements, prima faciecase must also be demonstrated.

622 Extradition Act 2003, n.39, s.70.

23 |bid, 5.70 (3).

2% |bid, s.70 (4).

2% Jones and Doobay, n.78, 3.42, at 41.

626 Extradition Act 2003, n.39, s.70 (5-7).
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* Hong Kong Special Administrative Region - a requeshade in the approved way if it is
made by or on behalf of the government of the Regio

» All other Category 2 territories-a request is madhe approved way if it is made by:

o An authority of the territory which the SecretafyState believes has the function of
making requests in that territory; or
o0 A person recognised by the Secretary of State adipbomatic or consular

representative of the territory.

The certificate issued must certify that the regisemade in the approved way. Thus, unlike the
ATP/OTP requirement of 1989 Act is no longer beurszf to specify the offence(s) under the

new Act. "Thus the onus of proving that the fuggtiias committed a crime and the burden to
prove it now rests with the requesting state rathan the Secretary of State and he is not
required to specify the offence(s) under Britistv.I8>’ Once the certificate is issued, the

relevant official will send a file document contaig (the request, the certificate and a copy of
any relevant Orders in Council) through the judicia-operation unit to the appropriate judge.

Upon receipt, the country will either issue a watréor the arrest of the person, or — in

provisional arrest cases — fix a date within therpéed period on which the extradition hearing

is to start?®

4.6.5 The Framework list

The Council Framework Decision of 13 June 2002 aiost a list of generic offences which
member states regard as seritiisConsequently, the Framework Decision seeks to ventioe
need for the transposition of conduct in order &bis§y the double-criminality rule. This
perceived removal of the double-criminality rulésesl a huge concern amongst practitioners, as
it was thought that extradition would be granted dffences which are not offences under
English law. However, this concern is somewhat raisgd for two reasorts’

627 Jones and Doobay, n.78, 3.44, at 42.

%8 |pid, 3.45-3.46, at 42.

629 European Union, ‘Council Framework Decision on Ehgopean Arrest Warrant', see n. 524.
839 Jones and Doobay, n.78, 4.19, at 48.
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1. The reason for the removal of the double-crimigatitle is plain - the EU has, after
negotiations, identified core crimes/offences that criminal in all the relevant
jurisdictions and therefore there is an underlyngsumption that the rule is satisfied.
This removes the need for the conduct to be enteareda conduct transposing
exercise.

2. Section 10 (2) of the 2003 Act (‘initial stage oftradition hearing’) requires the
appropriate judge to be satisfied that the offenoatained in the warrant is an

extradition offence.

‘Extradition offence’ for the purpose of Categoryetritories is defined by s.64 of the 2003 Act.

Unlike the simple definition contained in s.2 o&th989 Act, the new Act has created a number

of definitions.Sambei and Jones observe that it is not clear fhen2003 Act how the sections

are to be read, i.e. whether they are mutuallyusxeg or whether the appropriate judge will

apply the entire section in order to be satisfleat the offence contained in the warrant amounts

to an extradition offence. The correct view wouldp@ar to be that they are mutually
631

exclusive”™" Similarly, s.64 gives rise to a number of ambigsit Such ambiguities are further

exposed during the initial stage of extraditionrire
4.6.6 The initial stage of the extradition hearing

Under the 2003 Act? at the initial stage of the extradition hearing fludge must decide
whether the offence specified in the Part 1 wariam@in extradition offence. If the section does
not provide a relevant definition, the judge wottén turn to the interpretation contained in
Section 64 of the 2003 Act. Herein lies one of difculties. The old Act “flowed with some
level of elegance, the new is [in fact] extremehggeriptive and does not lend itself to easy
navigation.®*® Furthermore, the 2003 Act sets out different typésonduct, which can be
considered to be extradition offené&8This may be regarded as a move away from the more
simplified definition under s.2 of the 1989 Act.cBen 64 (1) of the 2003 Act states that the

section applies where the person is accused, etircmad, but not sentenced.

83! Jones and Doobay, n.78, 4.19, at 48.
832 Extradition Act 2003, n.39, s.10 (2).
833 Jones and Doobay, n.78, 4.22, at 49.
834 Extradition Act 2003, n.39, s.64.
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Sections 64 (2) to (7) sets out the conditionseoniet in order for the conduct to constitute an

extradition offence. The 2003 Act divides offena#s territorial and extra-territorial offences.

4.6.7 Territorial offences

Sections 64 (2) and (3) of the 2003 Act requiredbeduct to occur within the territory of the
issuing state and set out the conditions which rhasnet in order for the conduct to amount to

an extradition offence. There are three conditggtout in s.64 (2):

1. The conduct must occur in the territory of the isgistate with no part of it occurring
in Britain.

2. A certificate must be issued to confirm that thedwct falls within the Framework
list.

3. The certificate must confirm that the penalty fbe toffence under the law of the

territory is imprisonmenor other form of detentiofor a term of three years or more.

Extra-territorial offences are classified accordiag.64 of the 2003 Act and require a number of

conditions as well as specific procedut&s.

3% Jones and Doobay, n.78, 4.28-4.30, at 50. Extraeeal offences require the following: s.64 (4)(6) of the
2003 Act allow for extra-territorial offences andgther split those into three types of conduct. Gpe of
conduct is set out in s.64 (4) (which is identtoas.2 (2) of the 1989 Act), and comprises thresdd@ns:

1. The conduct occurs outside the territory;

2. The conduct is punishable with imprisonment forlts@emonths or more under the law of the Category
1 territory; and

3. In corresponding circumstances, the conduct wonldumt to an extra-territorial offence under U.K.
law.

A second type of conduct is set out in s.64 (5hef2003 Act. Again, three conditions must be met:

1. The conduct occurs outside the territory and no @fat occurs in Britain;

2. The conduct would constitute an offence attractmgrisonment for twelve months or more if it
occurred in Britain; and

3. The conduct is so punishable under the law of taedbry 1 territory.

Although there is a subtle distinction between sgtiens (4) and (5) of s.64), it is not clear witaeeks to

achieve.

The third type of conduct is set out in s.64 (6)eThree conditions there are:

1. The conduct occurs outside the territory and no @fait occurs in Britain;

2. The conduct is punishable with imprisonment forlti@emonths or more under the law of the Category
1 territory; and

3. The conduct constitutes, or if committed in Britaimounts to, an offence under s.64 (7).

Section 64 (7) however, deals with crimes undeiStagute of the International Criminal Court (tieCl),
namely, crimes of genocide, crimes against humaaitgt war crimes.
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4.6.8 Persons convicted and sentenced

Section 65 of the 2003 Act applies to persons atesiand sentenced. It provides for identical
conditions to those set out under s.64, except thiabffences outside the European Framework

list, the person must be sentenced to imprisonfieefiour months or more.

The following points are worth noting in this respd-irst, the Framework Decision purports to
identify the most serious offences, yet the 2008 dees not provide for their commission on an
extra-territorial basis. It specifies the Framewbsk in s.64 (2) but links it squarely to conduct
that occurs in the Category 1 territory. Many & tiffences included in the Framework list are
those which, by their very nature, often have atmaebterritorial component: terrorism, human
trafficking, drug-trafficking, and money launderirftp name a few). By fixing these offences
firmly in the territorial sphere, while at the satmae failing to reflect the Framework list in the
sections relating to extra-territorial offencesatbabove, the 2003 Act is extremely prescriptive
and, in that light, should have extended the Fraonkwst to both categories. The Framework
only extends to Category 1, which is seen as araimoa in meeting the modern challenges posed
by terrorism It would appear that the only recourse would beatiisfy the appropriate judge that
the words “under the law of the Category 1 teryitoneans “jurisdiction” rather than “territory,”

when strictly construef®

Second, in seeking to provide a comprehensive Hoak of what amounts to an extradition
offence, the 2003 Act provides no guidance as W 864 is to be applied, as noted above in
section 4.5.3. If the subsections of s.64 are iddeetually exclusive, this will pose tremendous

difficulties in respect of offences that contairttbeerritorial and extra-territorial elemerfts.

Third, removal of the condition, which appearedhia 1989 Act, that the requesting state bases
its jurisdiction on the nationality of the offendereates difficulties. The rationale behind this
change in the 2003 Act is that there has been argkshift to allow the extradition of a state’s
own nationals to the place where the offence wasnatted. The difficulty is that this would
necessarily involve a change in the basic law osttutions of some Member States and unless

that is achieved they will continue to remain age@ary 2 territories. The small number of

83 Jones and Doobay, n.78, 4.32, at 51.
%7 bid, 4.33, at 51.
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Member States in respect of which the EAW is ircéoreflects this fact® Out of the thirty-
eight States that are parties to the ECE, the EAWAIy in force with respect to seven of them,

namely: Belgium, Denmark, Finland, Ireland, Portu§pain, Sweden, and the U,

The procedure for Category 2 territories is idaitto that as set out above. Thus the appropriate

judge must be satisfied that the “offence speciiiethe request is an extradition offen&&’”
4.6.9 The extradition hearing

This stage was known as the “committal hearing'bleefa district judge sitting at Bow Street
Magistrates’ Court under the Act of 1989 However, the 2003 Act provides for a substantive
hearing. This, critically, examines the sufficienafythe request by the requesting state for a
fugitives’ extradition, although not necessarilytemms of gorima faciecase (cf. the difference
between Category 1 and Category 2 territories)thiéamore the hearing is followed by High

Court proceedings referred to as statutory appéals.

838 Jones and Doobay, n.78, 4.34, at 51.

%39 |bid, footnote 27, at 51.

840 Extradition Act 2003, n.39, s.137, (‘Interpretatjodefines an ‘extradition offence’, in respectrefjuests from
Category 2 territories for the extradition of pers@accused or convicted but not sentenced, asviillo

e s.137 (2) - the conduct occurs in a Category 2oeyrand the conduct when transposed would amtmunt
an offence under U.K. law. The offence is punishatith imprisonment of twelve months of more in
Britain and the Category 2 territory. This is ideat to an extradition crime under s.2 (1) (a)lof 1989
Act.

* s.137 (3) - the conduct occuwsatsidethe Category 2 territory and in correspondingueinstances it would
amount to an extra-territorial offence under Uddv] The offence is punishable with imprisonment of
twelve months or more in Britain and the Categotgr&tory. This is identical to an extradition row
under s.2 (1) (b) and (2) of the 1989 Act.

* s.137 (4) - the conduct occwsatsidethe Category 2 territory and no part of it ocdar8ritain and when
transposed to Britain it would amount to an offennder U.K. law. The offence is punishable with
imprisonment of twelve months or more in Britairdahe Category 2 territory. This is similar but not
identical to an extradition crime under s.2 (1) by (3) of the 1989 Act.

» s.137 (5) - the conduct occurs outside the Categaeyritory and no part of it occurs in Britaindawhen
transposed to Britain it would amount to an offeaetout in subsection (6). The offence is punikhab
with imprisonment of twelve months or more in that€gjory 2 territory (there is no requirement that t
offence should meet the penalty threshold unddisBriaw. However, given the nature of an offennder
the International Criminal Court Act 2001, it islikely that they would be punishable with less than
twelve months’ imprisonment)

» s.137 (7) states that if an offence in the regisest an offence under military law, then it mulstoabe an
offence under the general criminal law of the Catg@ territory, in order to constitute an extraafit
offence.

%! jones and Doobay, n.78, 5.01, at 55.

%42 The process was referred totabeas corpuand judicial review under the 1989 Act. It is imort to bear in
mind that the Act 2003 is divided into two ‘schernese for Category 1 territories (EAWSs) and one @ategory
2 territories prima facieand nonprima facig cases where these steps are further taken:
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It is important to note that the 2003 Act is mucbrenprogressive than the 1989 Act in its
procedures and stages. It is an improvement oeeoltter Act by, for example, creating specific
procedural provisions for dealing with requests fanvicted persons in their absence
(convictionin absentia.®*®

But, under the 1989 Act, the fugitive could raiselallenge at the magistrates’ court and
thereafter in any application for a writ bbeas corpu&** The court would then apply the

‘interests of justice’ test with guidance from theisprudence of the ECTHR in order to

determine the issue. The procedure under the 2@@3sAnow governed by s.20 in respect of

Category 1 territories and s.85 and s.86 in respfeChtegory 2 territories.
a. Category 1 territories
Section 20 (1) of the 2003 Act states that

“If the judge is required to proceed under thistisac(by virtue of section 11) he must

decide whether this person was convicted in hisgmee.®*°

Upon determining whether or not the bars are ergjape appropriate judge then has to decide
whether the person is alleged to be unlawfully agé after convictiofi:® If so, then the

appropriate judge must proceed under §"2Qp until this point it would therefore appear that

1.First appearance hearing (the ‘initial hearing’).
2.Initial hearing (the ‘initial stage of the extrddit hearing’).
3.Extradition hearing (‘bars to extradition’).
843 Extradition Act 2003, n.39, s.86.
%44 bid, 5.6 (2).
%% pid, 5.20 (1). S.11 sets out the various ‘bars tcaghition’.
648 pid, s.11 (4).
847 After the steps listed in s.3, the procedure wingdhs follows:
* Was the person convicted in his presence? If hes, proceed directly to s.21 (‘Human rights’).Hét
appropriate judge determines that the person wasamvicted in his presence, the next step is 820
» Under s.20 (3) the appropriate judge must decitleeifperson deliberately absented himself frontriaé
If yes, then no further issue arises under s.20@appropriate judge will proceed to human-rights
considerations under s.21. If, however, the appjudge decides that the person did not delibbra
absent himself, then the next step is s.20 (5).
* s.20 (5) considers would the person, if returnedetititied to a retrial or a review tantamount tetaial?
In order to determine that issue, the appropriadgg must also be satisfied that the person waané his
rights to a fair trial protected in accordance vat0 (8) of the 2003 Act. It is only after he tssstisfied
that he may proceed to the human rights consideratinder s.21. Clearly, if the judge is not sigtisthat
the person would be entitled to a retrial or ageviantamount to a retrial, the person will be lissged.
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the appropriate judge has made no determinatioto dbe legal status of the person: is he
accused, convicted or convicted in his absence®dins to make little sense to go through the
initial hearing, the initial stages of the extramht hearing, and the extradition hearing itself
(which engages the bars to extradition) and thaty, ib the appropriate judge decides that the
bars to extraditions are not engaged, is he thguinexl to determine the legal status of the

persont*®
b. Category 2 territories

The appropriate judge will follow identical steps those under s.20 save for Category 2
territories that are required to adducprena faciecase. Therefore for Category 2 territories the

steps are as follows:

1. Initial stages of the extradition hearing (s.78)
2. The extradition hearing (s.78 and s.79).
3. Procedure (s.85f°

Where a Category 2 territory is required to prodageima faciecase, the appropriate judge
must proceed under s.86 and decide whether théevidence which would be sufficient to
make a case requiring an answer by the persore iptbceedings were the summary trial of an
information against him®° If he is so satisfied, then the next step is tosater the question of

human rights under s.87. If he is, however, naasfied, then the person will be dischargd.

648 Jones and Doobay, n.78, 6.35, at 82.
849 pid. After the steps listed in s.3, the procedure e as follows:

» Was the person convicted in his presence? If hes, proceed directly to s.87 (‘Human rights’).Hét
appropriate judge determines that the person wasamvicted in his presence, the next step is B85

* Under s.85 (3) the appropriate judge must decitieeifperson deliberately absented himself fronh tifia
yes, then no further issue arises under s.85 andppropriate judge will proceed to human-rights
considerations under s.87. If, however, the appatpjudge decides that the person did not delibbra
absent himself, then the next step is s.85 (5).

* Under s.85 (5) would the person, if returned, biéled to a retrial or review tantamount to a r&filn
order to determine that issue, the appropriategudgst also be satisfied that the person would hisve
rights to a fair trial protected in accordance v&it85 (8) of the 2003 Act. It is only after he tssatisfied
that he can proceed to the human-rights considexatinder s.87. Clearly if the judge is not sasthat
the person would be entitled to a retrial or ageviantamount to a retrial, then the person will be
discharged.

850 Extradition Act 2003, n.39, .86 (1).
% |bid, 5.86 (6).
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Thus the Act has been able to lay down the proesdand criteria very clearly, removing any
room for the uncertainties which characterisedpitsdecessor, the 1989 Act, with regard to

“conviction in absence” casé¥.
4.6.10Habeas corpusnd appeals

“The aim of the 2003 Act is to remove the statutacknowledgment of the right to make an
application forhabeas corpusinder the 1989 Act, and to replace it with a rightippeal to the
High Court.®>® There are different sections for Category 1 ante@ay 2 territories. The Act
lays down that once an extradition order is madébyappropriate judge, the person may appeal
to the High Court on a question of fact, or lawdsefthe end of the allowed periddf.What
other grounds there could be is not cfeaHowever, it is worth adding here that no appeal ca
lie if the person has consented to his extraditaynf following consent, the judge is informed
that another Part 1 warrant has been issued anddtaseen disposed 8% In order for an
appeal to be successful appeal, the Act sets auttain conditions: first, the appropriate judge
ought to have decided a question differently, aawbsd, having decided the question differently,
he would have been required to discharge the p&réon

Alternatively, the court may allow the appeal unsl@7 (4), which sets out three conditions:

1. An issue is raised at the High Court that was aisted at the extradition hearing; or
in the case oprima facierequests, there exists evidence that was notadlaibt the
extradition hearing.

The issue/evidence would have led to the apprepjualge deciding it differently.
It would have led to the person’s discharge.

Section 28 allows the issuing authority (i.e. thategory 1 territory) to lodge an appeal on a
guestion of fact or law where a person has beechdiged. The legal representative for the
Category 1 territory must inform the court immedigtof their intention to appeal - so far, this is

%2 jones and Doobay, n.78, 6.39, at 84.
®331bid , 13-002, at 264.

854 Extradition Act 2003, n.39, .26 (3) and (4).
%% jones and Doobay, n.78, footnote 13, at 90.
86 Extradition Act 2003, n.39, .26 (2).

%7 bid, s.27 (3).
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identical to the 1989 Act. Thus, once the apprapriadge has given his decision, the legal
representative must inform the court immediatelgrathe decision is announced. No right of
appeal exists if a warrant is withdrawn. The caondg for allowing an appeal are identical to
those set out in s.27 of the 2003 Act. At the casiodn of a successful appeal, the High Court

must:

1. Quash the discharge order.
2. Permit the case.
3. Or direct the appropriate judge to proceed awdw@d have been required to do if he

had decided the relevant question differentlyhatextradition hearing.

The 2003 Act requires the rules of court to préscthe ‘relevant period,” within which the High
Court must commence the appeal hearing. The relgp@iod must commence from the date
that the warrant was issued and not the date lteaextradition order was made. As with the
magistrates’ court, the High Court may extend #levant period in the interests of justicé.
The term ‘interests of justice’ is not defined iB8% (4) of the Act, where the phrase occurs, and
so is far from clear and begs many questions. énatbsence of an objective criterion, the term

lends itself to subjective interpretation.

Still at the stage of appeals, either party maygado the House of Lords, However, under s.32
(4) of the 2003 Act, leave to appeal may only kentgd if the High Court has certified there is a
point of law and it is a point that ought to be sidered by the Lords, or it is of general public
importance. Accordingly, an application for leaveappeal must be made within fourteen days
of the day that leave is refus®d.If leave to appeal is granted, the appeal mushaee within

twenty eight days, starting from the date of lebeig granted®°

58 Where the person lodges an appeal and the Hight @oes not commence the appeal hearing beforerttief
the relevant period; then in accordance with s63bf the 2003 Act, the appeal will be deemed teehzeen
allowed. The same remains the position if a Catefiderritory has lodged an appeal which does ootroence
within the relevant period. However, as Sectior(31of the 2003 Act allows the High Court to extehd time-
limits even when the relevant period has expireid, thay prevent the discharge of the person.

859 Extradition Act 2003, n.39, s.32 (6).

%9 pid, .32 (7). Under s.33, the House of Lords mayeeith

(a) Allow the appeal; or

(b) Dismiss the appeal.

In the event of the House of Lords allowing theegdpo the person in respect of whom the Part Tamawas
issued, the House will:
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The appeal procedure and relevant criteria for gate? territories are set out in sections 103 to
116 of the 2003 Act. They are largely identicathiose for Category 1 territories, but there are
some difference®! Nonetheless, when the Secretary of State makeiaiah, the following

considerations are taken into account:

€)) Extradition for more than one offence. Whereguest is received under either Part 1 or

Part 2 and it comprises more than one offence,Siweretary of State “may by order

provided for this Act to have effect with specifiemdification.’®®

(a) order the person’s discharge;
(b) qguash the order for his extradition, if the appeas against a decision of the High Court to
dismiss an appeal under s.26.

On the other hand, if the High Court allows an @ppeder s.26 by the person in respect of whonPtre 1

warrant was issued, and if the authority which éssthe warrant brings an appeal under s.32 aghiast

decision of the High Court and the House of Lontsas the appeal, the House must:

(a) guash the order of the High Court discharging tas@n;

(b) order the person to be extradited to the Categaoeyritory in which the warrant was issued.

%1 Eirst, given that the Category 2 territories assemtially the same as the ‘schemes’ under the A8B83he same
parties remain involved, namely:

» The Secretary of State (at the commencement obprings and the surrender stage). The primary
difference under the 2003 Act is that the Secretéi§tate issues a certificate at the start oettteadition
proceedings, in contrast to the 1989 Act under whie would issue an ATP/OTP).

e The Magistrates’ Court; and

* The High Court.

Following the extradition hearing, the matter iatd®e the Secretary of State to consider surreafiire person.
While the person is informed of his right to appieathe High Court, this right may only be exerdismce the
Secretary of State has decided whether or not teelie extradited. Under s.100 (1) (a), the SenyetbState
notifies the person of his decision to surrender @rthe same informs him of his right of appeahi® High
Court. It is worth pointing out that this markshafsfrom the 1989 Act where the fugitive could &pfor a writ
of habeas corpuat the conclusion of the committal hearing, arbb¥aing a decision of the Secretary of State he
could challenge the decision to extradite by wajudicial review. This modification apparently aitescut down
the appeal time by postponing the appeal hearitijtba Secretary of State has made a decision.
Second, the ‘required period’ for extradition t€ategory 2 territory is twenty-eight days startirgm the date of
the decision of the relevant body, and failureuoender within that time frame will lead to thecharge of the
fugitive unless reasonable cause is shown for éheyd
Third, for the purposes of surrender, the SecraiaBtate must decide whether he is prohibited fovdering the
person’s extradition on any one or all of the fallog grounds: the death penalty, specialty, antezaxtradition
to Britain from another territory. Again this defsafrom the 1989 Act which required the Secretdr8tate to
consider all the argumera initio, coupled with any further representations. Thedeé may submit
representations to the Secretary of State at thiersiler stage and must do so within six weeksistaftom the
‘appropriate day’, that is, the day that the cass gent to the Secretary of State by the appregtidge. Under
the 1989 Act, the defence was given a statutoht tigmake representations to the Secretary oé Sbat no
time-limits were set by the Act. This is no longjee case.
Fourth, unlike Category 1 territories, it is foetBecretary of State to decide on competing reguesbsent to
other offences being dealt with, and re-extraditma Category 1 or 2 territory. For further infation refer to:
Extradition Act 2003, n.39, s.93-s.96, s.102, Ektian Act 1989, n.39, s.6, s.13 (2).

892 Extradition Act 2003, n.39, s.207.
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(b) National security®® The application of this provision purely restsiwihe Secretary of
State. The provision allows him to issue a cesdifcdirecting that the request is not to be

proceeded with, provided the following conditiome aatisfied®*

* The person’s extradition is sought or will be saugh
» Either that:

1. in engaging in the conduct alleged the persos aaing for the purpose of
assisting in the exercise of a function conferred dv imposed under an

enactment; or

2. Following an authorisation given by the Secretaifr State the person is not

liable under the criminal law of Britain.
» The person’s extradition would be against the gty of national security.

It is entirely unclear what effect provision (a)lviave, or is indeed expected to have, given that

most extradition requests relate to more than diemce®®

As regards the national security issue, the Acsdus provide objective criteria as to who will
determine or what tools may be used, to guide tibgdg what constitutes an issue of ‘national
security’. Therefore, the Act, despite many improeats, does not provide an instrument which

can guard against subjectivity on the part of gorent functionaries or unnecessary delays.

It is, however, important to remember that the @ésefinational security takes priority over any
other considerations for all sovereign nation-state is not surprising that the Act does not
provide a clear definition of what constitutes aa#l security. National security is foremost a
state’s national interest. British law dealing wi¢hrorism, after the 9/11 attacks in the U.S., and
the July London bombings quickly shaped the judlisistem and speeded up the process. The
process of extradition in Britain is generally slamnd lengthy. Patrick Barkham wrote in an

article on extradition that “exemptions depend uplo@ complex treaties agreed. Extradition

893 Extradition Act 2003, n.39, s.208.
4 bid, 5.208 (2)-(4).
%3 jones and Doobay, n.78,7.44, at 94.
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from Britain is reputed to be difficult to securkthaugh, as Pinochet discovered, this is often
simply because of the complex judicial procedureeatradition request must go throudf®
Nonetheless, with the security situation that wistd exist after theerrorist attacks of the 1
September 2001 and subsequently, the slower ané cmmnplex procedures loosened, and

became more flexible.
4.6.11 Surrender

The remaining stage relating to extradition is emder. This is when a person is deemed to be
extraditable at the conclusion of the judicial medings and must be surrendered within the
required period. This is further broken down inttparts: First, dealing with instances when

the person does not app&Hland second, when an appeal is lod¥&d.

When a person does not lodge an appeal followidgcasion to extradite, (he or she), must be
extradited to the Category 1 territory within temyd, starting from the date of the order, unless
the judge and the issuing authority agree a ladgg,dn which case it is ten days starting from the
date agreed (referred to as the ‘required peri8@'he provision is similar for Category 2
territories, except that the required period isdags®’ If the person has not been extradited by
theend of the required period, he may apply to the@mate judge to be discharged, and the
judge must order his discharge unless reasonabigeca shown for the del&{* Bearing in
mind that thesame time period applies when a person lodges @aép in which case the ten
days commence from the date of the decision ofdlevant court. Further, while a person may
be extradited within the required period, no extrad may take place when the person lodges
an asylum claim under s.39ntil the outcome of that application is known. érgon may claim
asylum at any time from the commencement of thegedings until the final stag& Thus, if a
claim for asylum is not made until the end of thegeedings, then this would necessarily have

the effect of delaying surrender and frustrating éxtradition proces¥? This delay, does not,

656 See Barkham, n.27, at 55.

87 Extradition Act 2003, n.39, s.35.

%8 pid, s.36.

%9 pid, 5.35 (3) and (4).

679 Jones and Doobay, n.78, 7-40 and footnote 253.at 9
671 Extradition Act 2003, n.39, s.35 (5).

72 |pid, s.39 (1).

673 Jones and Doobay, n.78, 7.35, at 92.
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however apply if the Secretary of State certifieez that the Category 1 territory to which the
person would be returned is the state which wo@ddsponsible for determining the asylum
claim®* or that the person would not be discriminated rsjaby the stat&® Except in
accordance with the Refugee Convention of 195bpth circumstances, the person must not be
a national of the requesting stdf Then, once a decision on asylum is made, the parsy
appeal against the findings of the Secretary ofe$fa This however, does clearly bring a
separate set of proceedings, and will only be uperconclusion of the asylum application that
the person may be extradited to the Category itderr

4.7 Extradition and the Human Rights: importance am impact

As a reaction to the horrors of the Second World,\@aapid development in the proliferation of
human rights’ treaties and international humanisghaw took plac&’® This in turn led to a

dramatic impact on the domestic law of the U.K.the extent that U.K. law is now permeated
by consideration of human rights as well as exti@dilaw itself. The U.K.’s human rights

obligations under international conventions wikeliy be the single biggest concern it will have
in entering into an extradition treaty with SaudiBia, and other similar Islamic countries. The
source of this concern, as discussed in Chaptertbat Saudi Arabia is not a signatory to most,
if not all, of the human rights conventions the Uriust follow. This section discusses in detalil

U.K.’s human rights obligations and its impact ba tJ.K. extradition system.

Britain’s ratification of treaties and conventioms human rights placed it under an obligation to
observe their provisions. Under U.K. law, thesdrumaents have been used as an aid to inform
the exercise of judicial discretion and to estdblise scope of the common law whenever
ambiguity exist$/® even before the advent of the Human Rights Act819dRA). This

incorporates the provisions of the European Coreenon Human Rights (ECHE into

674 Extradition Act 2003, n.39, s.40 (2) (a).

7% bid, 5.40 (3) (b).

678 pid, 5.40 (3) (a).

577 |hid, 5.40 (6) and (7).

678 Jones and Doobay, n.78, 8.01, at 95.

®"%pid, , 8.10, at 97-98.

889 Council of Europe, ‘The European Convention on tarRights’, see n.41.
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domestic law. The adoption of the law constitutes imost significant development in English

human-rights law*

The Soeringcase is perhaps the most influential case, dyrgmtktinent to the U.K., on the
relationship between extradition and human ri§fftlhe court inSoeringstated that the U.K.
was responsible for foreseeable consequences tad#idan that violates human right& In
Soering the court applied Article 3 of the ECHR and hildt there was a real risk that the West
German national would be subjected to prolongednmmne and degrading treatment in death
row.?®* The prohibition on extradition for foreseeable tammights violations was also followed
in Ng. In Soering the court essentially held that the ECHR, to Wwhibe UK was a party,
trumped the U.S.-UK Extradition Agreement of 1972The Soeringcourt, thus, gave primacy
to human rights norms over extradition. A possgpport for theSoeringholding is that human
rights receives a higher status from the notions®togensand “the superiority of multilateral
human rights conventions that form part of thdere publicof the international community®
When states must choose between competing treagjatbns, however, the deciding point will
be the interest of the requested stiferor the U.K., the interest seems to fall in favedr
protecting human rights obligations, especiallyight of the HRA and the ECHR, and because

“the U.K. does not have any specific legal regolagi concerning the obligation to extradité®”

Section 2 (1) of HRA 1998 provides that a courtewldetermining an issue involving ECHR
rights, must take into account the following, whesremade or given, if they appear to be

relevant to the case at hand:

%! jones and Doobay, n.78, 8.11, at 98.

82 50ering for example, influenced the decisionTine Netherlands v. Sho#R 30 Mar. 1990, NJ 249 (A.H.J.
Swart),excerpted and translated 9 ILM 1375 (1990)and in22 Neth. Y.B. Int'l L. 432 (1992), cited in
Dugard, n.3, at193 (stating th@ahort“shows the influence dsoering”). Interestingly, many of these case like
Soering, NgandShortinvolved extradition to the U.S., where the dgahalty may be imposed.

%3 See Dugard, n.4, at 91.

84 Soering 161 Eur. Ct. H.R. (ser. A) (1989).

%% June 8, 1972, 28 UST 227, 1049 UNTS 167. See Diugad, at 195.

%86 See Dugard, n.4, at 195.

%7 bid. (explaining that international human rights ceutt not face the problem of competing treaty atitms
because they simply follow the treaty to which tlogye an obligation).

688 See U.N. International Law Commission, n. 196,1at 1
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* Any judgement, decision, declaration, or advisopinmn of the European Court of
Human Rights (ECrHR).

* Any opinion of the Commission given in a report pigal under Article 31 of the
Convention.

* Any decision of the Commission in connection withtidles 26 or 27 (2) of the
Convention.

» Any decision of the Committee of Ministers takerdenArticle 46 of the Convention.
These decisions are only of persuasive charactenaina binding authority, however.

Section 3 (1) of HRA 1998 places an obligation wages that "so far as it is possible to do so,
primary legislation and subordinate legislation mibe read and given effect in such a way

which is compatible with the Convention righf&%

The implication of this provision is that the 198ad the 2003 Extradition Acts have to be
interpreted, so far as it is possible to do sosunoh a way so as not to violate the Convention

rights°%°

The 2003 Act actually incorporates HRA 1998 intotem 21 (for Category 1 territories) and
section 87 (for Category 2 territories). It statiest “[i]f the judge is required to proceed under
this section...he must decide whether the personisad@ixion would be compatible with the
Convention right within the meaning of the HumamgtRs Act 1998 (c.42)%** These provisions

leave no room for incompatibility with HRA 1998.

Section 4 of HRA 1998, provides that if it is natsgible for a judge in any given case to
interpret legislation in a way that is compatibléhathe Convention rights, then he does not
possess the ultimate sanction of being permittestrike down the law, unlike, say, a judge in
the U.S. who might declare a U.S. law unconstingloand therefore invali?? In those

circumstances, the only recourse is for a countEngland and Wales, the High Court, Court of

%9 Human Rights Act 1998, s.3(1).

%9 jones and Doobay, n.78, 8.16, at 99.
1 pid, 8.17, at 99.

%9bid, 8.19, at 99.
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Appeal, House of Lords or Privy Council - to makedaclaration of incompatibility in

accordance with the A&¢3

Section 6 (1) of HRA 1998 bars any public body fraating in any way incompatible with the
provisions of the Convention. It sets forth thati& unlawful for a public authority to act in a
way which is incompatible with a Convention right*” A court or a tribunal is a ‘public
authority’ for these purposes, which includes Bave& Magistrates’ Court, district judges, the
High Court, the Court of Appeal and the House ofdso Under the provisions, none of these
bodies can act in a way that is incompatible wibHR rights while dealing with extradition

cases.

The exception to this provision is that it would apply to the situation in which, due to primary
legislation, “the authority could not have actetfadiently.”® In such circumstances, the court
of tribunal - if it is High Court, the Court of Appl, or the House of Lords - may only issue a

declaration of incompatibility?°

This provision is also binding on the SecretaryStdte as he is also a public authority. Thus
under Section 6 of HRA 1998, in deciding whethersgue an Authority to Proceed under the
1989 Act and whether to surrender a fugitive, he traust not act incompatibly with ECHR

rights, unless primary legislation obliges him msb®’

However, protected human rights under ECHR fab ithiree categories: (1) absolute rights, (2)
derogable but unqualified rights, and (3) qualifigghts. Absolute rights are those covered in
Article 3, which prohibits torture, and which canme restricted in any circumstances, even in
times of war or other public emergency, and thatrast to be balanced with any general public
interest. Furthermore, there are other absolutbtgigiven in Articles 2 (except for death
resulting from lawful acts of war), 4 (1) and 7tbé ECHR.

%93 Jones and Doobay, n.78, at 99.

%94 Human Rights Act 1998, s.6(1), see n. 689.

%9 jones and Doobay, n.78, 8.16, at 99.

%9 Human Rights Act 1998, s.3 (s) and s.4, see n. 689
7 bid, 5.6 (2).
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Derogable but unqualified rights are those fromaohitstates may derogate in time of emergency,
as provided for by Article 15 of the ECHR. Articke (the right to liberty and security) are
examples of such rights. Articles 4 (2) and 6 &dlanto this category.

Qualified rights are on the other hand, those wilaichexpressly made subject to limitations, or
restrictions in the ECHR, as endorsed in the Aetanh the right to respect for private and family

life. This type of right was set out in unqualifie=@ms in Article 8:

1. “Everyone has the right to respect for his prwafamily life his home and his
correspondence® which is made subject to the qualifications iniélet 8.

2. “There shall be no interference by a public atithh with the exercise of this right

except such as in the accordance with the law andcessary in a democratic society in
the interests of national security, public safatyh® economic well-being of the country,
for the prevention of disorder or crime, for thetection of health or morals or for the

protection of the rights and freedoms of othé&rs.”
Similar qualifying provisions are found in Articl&s 10 and 11 of the ECHR.

The ECHR does not include a right not to be exteadiOn the contrary, Article 5 (1) (f) of the
ECHR expressly allows a person’s detention forghegposes of their extradition. It recognises
that “everyone has the right to liberty and segusitperson*® and that no one will be deprived

of his liberty save in the following cases and @cc@dance with a procedure prescribed by law:

“(f) the lawful arrest or detention of a personpeevent his effecting an unauthorised
entry into the country of a person against whomoacts being taken with view to

deportation or extradition®*

Article 6 of the ECHR does not cover extraditiong@edings as they are not a retrial of a person

charged with a criminal offence. The European Cossimn on Human Rights views that:

598 ECHR, see n. 41, art. 8.
599 |pid.

00 pid, art. 5(1) (f).

701 |pid,
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“the word ‘determination’ involves the full procestthe examination of an individual’s
guilt or innocence of an offence, and not the nm@m@cess of determining whether a
person can be extradited to another country... aad[the Commission] find, therefore,
that the extradition proceedings in question did mvolve the determination of a
criminal charge against the applicant within theameg of Article 6 (1) of the
Convention.*®

In H v. Spain(1983), the Commission stated that “the words ‘geteation of any criminal
charge’ concern the process of examining whethemtividual is guilty or innocent and do not
refer to proceedings in which the judicial authestof a state decide whether the individual in

question should be extradited to another courfty.”

Arguably, Article 6 (1) would still apply to extrdibn proceedings if those proceedings were to
be regarded as a determination of the fugitiveisil‘cights’ i.e. the civil rather than human

rights, not to be removed from the count’y.Sambei and Jones explain that if so, then
extradition proceedings would still have to confaimthe minimum requirement that they be a
“fair and public hearing within a reasonable timg dn independent and impartial tribunal

established by law’®®

If, on the other hand, the fugitive’s human rigate violated as a result of him being returned to
the requesting state, the ECHR, and therefore, HB®38, might be engaged (see Beaering
case)'®® Both the ECHR and the Canadian Supreme Court, Xample, have “developed
jurisprudence that in most (if not all) cases pbdabi extradition of capital defendants to the
United States without assurances that the deathltgenill not be sought®’ To Sambei and

Jones, on the other hand, thay logical interpretation is thatheneverma state risks putting the

02 M. Kirkwood v. U.K.Council of Europe: European Commission on Humih®, 12 March 1984, available
at http://www.unhcr.org/refworld/docid/3ae6b6fctah(last accesse 10 March 2010).

031 v, Spain(1983) 37 DR 93

0% See generally Jones and Doobay, n.78, at 99.

%% Jones and Doobay, n.78, 8.29, at 102.

%% Soering v. U.K.(1989) 11 EHRR 439.

07y, Jackson, ‘World Habeas Corpus,’ (2006) 91 ChineRev. 303, citingSoering v. United Kingdom 61 Eur.
Ct. H.R. (ser. A) (1989)Jnited States v. Burnf2001] 1 S.C.R. 283; andudge v. CanadaU.N. Human Rights
Comm., 78th Sess., U.N. Doc. CCPR/C/78/D/829/1938.(20, 2003).
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fugitive at risk of one of his human rights beinglated by returning him to another state, then

the returning state is itself acting in violatioitloat human righf’®

Another case of interest in this regardd\ig v. Canadd® where the HRC found that Canada
had violated the petitioner’s right under Articleo? the ICCPR to be free from "torture or
...cruel, inhumane or degrading treatment of punisttir@nceNg was to face the death penalty

by gassing. The form of death may be such as @erezxpulsion inhumarfe®

The HRC, in a more recent case, also made a sidekision inJudge v. Canad4* where

Roger Judge was deported back to Pennsylvanials deain 1998. Althougludge v. Canada
was a deportation case and not an extraditionlgasBlg v. CanadamakingNg v. Canada

more pertinent to this thesis, the HRCQludgelikewise expressed the view that Canada violated
its obligations under the ICCPR by deporting a Wifizen facing the death penalty to the

United States without receiving assurances thaintfigidual would not be executédf These

two cases show a strengthening of the HRC'’s pasthat extraditing an individual to a country

which imposes the death penalty violates the ICCPR.

It is interesting to point out that the ECHR does itself abolish the death penalty. Nor does it
state that carrying out the death penalty is aatimh of the right to life. In fact, Article 2 (Df

the ECHR expressly contemplates the death penglstating that “...no one shall be deprived
of his life intentionally save in the executionasentence of a court following his conviction of
a crime for which this penalty is provided by lalW*However, the Sixth Protocol to the ECHR,

which was ratified by Britain, does abolish the ttigaenalty, at least in times of peace. Article 1
(‘Abolition of the Death Penalty’) stipulates th#he death penalty shall be abolished. No one
shall be condemned to such penalty or executédret Article 2 (‘Death Penalty in Time of

%8 Jones and Doobay, n.78, 8.30, at 102.
"9 Ng v. Canad41991] 2 SCR 858.
"0bid.
"1 judge v. CanadéNo. 829/1998), U.N. Doc. CCPR/C/78/D/829/1998&;isien date August 13, 2003.
712 (i
Ibid.
"BECHR, see n.41, art. 2(1).
1% Council of Europe’ Protocol No. 6 to the Convention for the Protectidiiuman Rights and Fundamental
Freedoms concerning the abolition of the death Ipghsee n.257.
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War’) of the Sixth Protocol contemplates that "at8tmay make provision in its law for the

death penalty in respect of acts committed in tifvear or of imminent threat of war..”*?

Therefore, extradition of a person to a state wherenight face the death penalty is not in itself
a contravention of the ECHR, although it would &tel the Sixth Protocol. Hence, prior to 1999,
English extradition law did not place any restoation the return of a person to a state where he
might be executed.

However, the situation changed with the Europeanv€otion on Extradition, as Article 11
provides that a state may turn down the requeskti@dite a person when the offence for which
extradition has been requested is punishable bthdeathe requesting state but not in the
requested state, unless the latter receives asasrénom the former that the sentence will not be
carried out. The 1989 Act clearly states that:

“the Secretary of State may decide to make no dadehe return of a person accused or
convicted of an offence not punishable with deatkreat Britain if that person could be
or has been sentenced to death for that offentteeicountry by which the request for his

return is made ®

The 2003 Act prohibits extraditing a person whemtay face the death penalty. Under the Act,
a state will cease to be designated as a Categoeyrifory “if a person found guilty in the
territory of a criminal offence may be sentenceddeath for the offence under the general

criminal law of the territory.”” The provision for Category 2 territories (s.9%tss that:

1. The Secretary of Stateust notorder a person’s extradition to a Category 2 tanyiif
he could be, will be, or has been sentenced tohdeatthe offence concerned in the

Category 2 territory.

2. Subsection (1) does not apply if the Secretdr§tate receives a written assurance
which he considers adequate that a sentence df:deat

"®ECHR, see n.41, art. 2. It is important to addehbat Britain has now abolished the death pemddty in times
of war.

18 Extradition Act 1989, n.39, s.12 (2) (b).

"7 Extradition Act 2003, n.39, art. 2.

156



@ will not be imposed, or

(b)  will not be carried out (if imposed)®

Article 3 of the ECHR covers torture, deliberatiiman treatment causing very serious and
cruel suffering; inhuman treatment, treatment ttwises intense physical or mental suffering;
and degrading treatment, treatment that arousdhleirnvictim a feeling of fear, anguish and
inferiority capable of humiliating and debasing thietim and possibly breaking his or her

physical or moral resistan¢®’

In view of the laxity of definition associated withese terms, they are liable to be interpreted
variously. However, their definitions are evolvieg a matter of international national case
law.”®

Britain has not only refused to extradite suspectitories to the U.S. (despite the existence of an
extradition treaty), but has remained firm in nending back alleged offenders to the Kingdom
of Saudi Arabia. This dual rejection is for a numbereasons. Some were directly related to the
lengthy and complex system of extradition as welklee lack of witness testimony and proof,
whereas others were subject to a lack of an egigtitiradition treaty”* More important is the
growth of human rights organisations and their sues (occasionally backed by other non-
governmental organisationSY. For example, when King Abdullah of Saudi Arabiaited
Britain (the first by a Saudi monarch in twenty sgaBritish protesters, coming from a number
of political and human rights circles, were enragiedother instances, Britain has refused to
hand over a number of Islamic militant to Egypthie past, by fear that they would be executed.

One example is Anwar Sad&t

"8350ering(1989) 11 EHRR 439. Soering could not take berfefin this provision as his extradition to the U.S.
was carried out before Britain ratified the Sixtlot®col (see n.624). Now the U.K. has to seekrasses from
the requesting state that the returned persomwailbe executed if the offence for which his retisraought is
punishable by the death penalty.

"9ECHR, see generally n.41.

29 30nes and Doobay, n.78, 8.43,at 105.

2! Discussed in more detail in section 4.8 of thiapthr.

22 5ee Alotaibi, n.73, at 327.

"2 see generally Bazzi, n.28. (explaining that “arfer leader of Islamic Jihad, the group that assatsi
President Anwar Sadat in 1981. Al-Sirri, who waarged asylum in Britain, has been sentenced tddeat
absentia by an Egyptian military court. Abu HamkiMasri is another leading Egyptian militant whomwasylum
in Britain. He was arrested last year at the regoied.S. officials, and he is fighting extraditiém the United
States. Egypt has also sought to extradite al-Mesm Britain.”)
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The existence of a formal extradition treaty witlt@intry does not necessarily guarantee the
handing over of the alleged offenders to the reipgescountry. This, as has been discussed
earlier/?* is for a number of legal, administrative, judiciahd human rights considerations, as
well as economic pressures. This is discussed ilatiris chapter. For example, there are some
instances of failed extradition requests betwedtaiBrand the U.S., despite the existence of an

extradition treaty.

On the prohibition of torture, Article 3 of the E®Hprovides that “no one shall be subjected to
torture or to inhuman or degrading treatment orighment.”® Article 3 is a fundamental

human right from which no deviation is allowed unttee ECHR.

The United Nations Convention against Torture 188tered into force on 2Bine 1987. The
provision was incorporated into English law by w&tof s.134 of the Criminal Justice Act 1988
which applies to torture wherever committed by affgnder irrespective of his nationality. In
this way, the crime of torture knows no bounds laasl universal jurisdiction. This was of central
relevance in the case #finochet’?® The House of Lords reheard Spain’s appeal agalmest t
Divisional Court’s decision to grant judicial reweand to quash the provisional warrant issued
by Bow Street magistrates for Pinochet’s arreste T8sues before the House were whether
Pinochet, who was accused of committing acts dtiterin the capacity of a public official or
person, was charged with an extradition crime witifie meaning of s.2 of the 1989 Act. The
House ruled that “only those parts of the conspittactorture and the torture charge relating to
the period after 29 September 1988 (the date wheetidd 134 (1) of the 1988 Act came into
force) were extradition crime$? The House also ruled that Pinochet, who was atserdid

not enjoy immunity in respect of acts of torturel aonspiracy to torture which he had allegedly
committed after the Torture Convention had beeifiedtby Spain, Chile, and Britain. The case
is important in that it establishes the univergabf the crime of torture and renders it an

extraditable crime in English law, in conformityttvithe human rights law. However, there is a

2% See, for example, Chapter 2 and the discussitimediackground to the 1843 treaty between Britathtae U.S.
">ECHR, see n.41, art. 3.

26 pinochet (No 3J2000]1 AC 147.

27 |bid.
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loophole in cases where offenders are ill or peetenbe so. Thd’inochetcase was a good
728

example!
What it implies is that extraditing a person taae where it is likely that he would be subjected
to torture or inhuman or degrading treatment ofigtument would be in violation of ECHR

provisions.Soeringis an illustration of this phenomendil.As a general practice, the courts do
not pay particular deference to the Secretary afe factual conclusion if there is a risk of

torture if the fugitive is returned®

The burden of proving that there is a real riskretment in the requesting state which would
reach the Article 3 threshold is on the fugitivenother string attached is the risk is to be
assessed at the time when the court considera#ige Inder the 2003 Act, the judge hearing the
case must decide whether the extradition woulddnepatible with the ECHR*

Article 5 of the ECHR exists to protect citizensrr arbitrariness. Subsection (1) (f) of the
Article does contemplate the lawful arrest and wit@ of a person for the purposes of
extraditing him subject to certain safeguards. detb (4) of the ECHR establishes the right to
challenge the legality of the arrest and/or detenby providing that “everyone who is deprived
of his liberty by arrest or detention shall be #edi to take proceedings by which the lawfulness
of his detention shall be decided speedily by atcand his release ordered if the detention is not
lawful.” %2

Challenging the legality of detention is a “selfstling right.”* What this means is that even if
a person has in fact been lawfully detained foragition proceedings, if he is not able to

challengehis detention before a court, Article 5 (4) is lated. Another question raised by

28 See generally Barkham, see n.27. (“In March 1988k Straw used this power to block the German
government's demand to return Roisin McAliskeyentimprisoned in Britain - to stand trial in Germdar the
bombing of a German barracks. He ruled she waslt@@eneral Pinochet hopes to benefit from a samdppeal
to ill-health, which could yet see Mr Straw bloagihis extradition to Spain.”)

29 50ering v. U.K.(1989) 11 EHRR 439.

3R v. Secretary of State for the Home Departi{@007] All ER (D) 304 (May), [2007] EWHC 1109 (Aun),
[2007] EWHC 243 (Admin), [2007] All ER (Q) 411 (Mar

31 Extradition Act 2003, n.39, s.21 (1).

B2ZECHR, see n. 396, art. 5(4). This protection isieajent to the protection afforded by the writhabeas corpus
in Anglo-American law. As it applies to all challges to the legality of a detention, therefore|sbapplies to
extradition proceedings.

33 Jones and Doobay, n.78, 8.47, at 106.
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Sambei and Jones is whether the challenges todéidrathat may be raised by a person
detained in Britain satisfy the requirements ofides 5 (4) of the ECHR, as the scope of the
review in these cases is somewhat limitéd=or example, for a judicial review the challenge t

the decision taken must fall within certain grourvdsich may not be broad enough for the
purpose of Article 5 (4) of the ECHR.

“Detention for the purposes of extradition has ®ib good faith.™*> Extradition cannot be
achieved through deportation or other form of disgd extradition. It has to be conducted with

due diligence, or it will cease to be lawfdf.

The right to a fair trial is another fundamentaghti which is dealt with in Article 6 of the ECHR.
This basically has to do with the criminal law wiiththe country. Although extradition
proceedings are concerned with whether or not #ifegshould be returned to the requesting
state, the proceedings are characterised as ctifointhe purpose of domestic law. Hence the
Article interacts with English extradition law, #s U.K. is likely to violate the provisions of
Article 6 “if it were to return a fugitive to a raqsting state where he would not receive a fair

and public trial.*®’

This consideration led the ECHR to holdSoeringthat:

“the right to a fair trial in criminal proceedingas embodied in Article 6, holds a

prominent place in a democratic society. The Cdo#ds not exclude that an issue might
exceptionally be raised under Article 6 by an alitran decision in circumstances where
the fugitive has suffered or risks suffering a flag denial of a fair trial in the requesting

country. However, the facts of the present caseadalisclose such a risk>®

Article 8 protects the human right to respect f@eason’s “private and family life, his home and

his correspondencé® However the right has been qualified by providinat:

3% Jones and Doobay, n.78, 8.48, at 106.
735 [|hi

Ibid.
38 bid.
37Soering v. U.K.(1989) 11 EHRR 439.
38 bid.
3%|pid, citing ECHR,.n.41, art. 8.
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“there shall be no interference by a public autlyowith the exercise of this right
except such as in accordance with the law andasssary in a democratic society in
the interests of national security, public safetytlwe economic wellbeing of the
country, for the prevention of disorder or crimey the protection of health or

morals, or for the protection of the rights andeftems of others’*°

Circumstance like “disproportionate infringementhas right to family life, or that returning
him to the scene of traumas suffered in the requgestate would infringe his psychological

integrity, which has been recognized as part ofrigiet to private life”**

are the grounds
often invoked by those claiming in immigration amsllum cases. These are also common
grounds raised in extradition proceedings, mosthapplications foihabeas corpusvhere

the fugitive may claim that it would be oppressiggeturn him given the passage of time or
because he has started a family life in this cquridespite the enormity of adopting these
potential infringements of Article 8 of the ECHRgetchances of their success are not very
high as it is hard to sustain such arguments. Turedgean Commission ibaundertook the
stance that “[the Commission] considers that @ng/ in exceptional circumstances that the
extradition of a person to face trial on chargessefious offences committed in the
requesting state would be held to be an unjustidiedisproportionate interference with the
right to respect for family life

The 2003 Act makes explicit reference to humantsigh sections 21, 87, and 195. In
particular, section 21 of the Act is unequivocapmoviding that “[i]f the judge is required to
proceed under this section (by virtue of sectionot120) he must decide whether the
person’s extradition would be compatible with then@ention rights within the meaning of

the Human Rights Act 1998

"0ECHR,.n.41, art. 8.

41 See |. Macdonald and F. Webber (eddacdonald’s Immigration Law and Practicg”" ed. (London:
Butterworth, 2001), at 296.

2| aunder v. U.K[1997] 25 EHRR CD 67.

43 Extradition Act 2003, n.39, s. 21.
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4.8 Extradition arrangements with other countries

This section considers, as a cautionary note beforginuing to discuss the possibility of a
U.K.-Saudi extradition treaty, how even the closefbtallies can have disagreements over
extradition and refuse to co-operate. The Unitedgklom and the United States are very close
allies and have collaborated intimately in dealwith international situations in Afghanistan and
Irag. The union for the so-called war on terrorieas been subject to criticism at home and
abroad. Despite this willingness and readines®{operate, the two countries are very different
when it comes to the legal systems they practicéaiB has a common law traditions shaped by
her various roles as a sovereign state in her ayin, ra former colonial power, a member of the
Commonwealth and more recently a member of the i&amo Union. By contrast, the United
States practices civil law, which disallows the diag over of its nationals to other countries. In
particular, the extradition of political criminaéd diplomatic immunities has been stumbling
blocks in the smooth functioning of extradition wegts from either side. This has always been a
matter of political dispute between governmentsvemious reasons. These differences appear to
stem from the approach taken to viewing politichéoces. There is a wide gap between the
laws and systems of these two countries basedeandifferent cultures, traditions and customs.
Theoretically, these differences should be a sofocenspiration, building on their experiences
in order to create an effective mutual co-operatiothe extradition of criminals, but that does
not seem to be the case. These arguments oftek é&d@dition of political criminals, as states
either cite their sovereignty or human rights assea preventing them from extraditing political
criminals, regardless of the existence of treatie®xtradition between them. The following

cases illustrate the point.

In Mackin "

the British government requested the U.S. goveminie 1972 to extradite

Mackin, who was a member of the Irish Republicampi(IRA), and was accused of injuring a
British soldier’* The U.S. government rejected the British requaspiing that the crime was a
political crime, citing in this respect, the preeatlin Castioni’*® The court explained that (1)

Mackin was involved in a political uprising in Ba#it where the crime was committed, (2) he

"44U.S. v. Mackin(1981) 668 F.2d 122.

2 M. Leich, Digest of the United States Practice in Internatibhaw 1980 (Washington: Legal Adviser to the
Department of State, 1985), at 233.

8T Molner, ‘Extradition: Limitation of the Politad Offence Exception’, (1986) 27 Harv. Int'l L.270.
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was an active member of the PIRA, and (3) the cooramitted against the British soldier was

incidental to the role of Mackin’s role in the PIRApolitical uprising’*’

McMullen illustrates how difficult extradition can be evamong close allie§’® The events of
this case took place in 1979, when the United Kamgdequested the United States to extradite
McMullen, a member of the IRA, who was accusedttdcking a British military camp called
Cloro. The U.S. court concluded McMullenthat the accused was involved in political violence
that aimed to achieve political objectivVés. Consequently, what he committed was a
requirement of the uprising and, accordingly, thene was a political offence that did not
warrant extradition. ThicMullencourt held that “[a] political disturbance with fterist activity
spanning a long period of time cannot be disregheleen if, in fact, the PIRA lifted not one

single finger in either Northern Ireland or Greait&n...”>°

No extradition case was as controversiaDaterty, "

in which Britain requested the U.S. in
1984 to extradite Doherty, an IRA member, who wasiaed of murdering a British soldier and
escaping his jail sentené®. The Doherty court held that the crime was of a political chéeac
and that the attack was not a random attack andndidtarget civil servants or cause
indiscriminate injurie$®® The court also noticed that there was no hostakjag involved and

no flagrant violation of the basic principles ofamational law, and that the incident took place
in a land experiencing political upheav&l$.The court verdict caused immense anger in the

United Kingdom, and even an American official désed the verdict as being outragedts.

Constant rejections by American courts of effoadsektradite accused members of the IRA to
Britain prompted the latter to sign, in 1985, atpool to the extradition treaty of 1972 with the
United States. The main objective of the protocatwo tighten the principle of non-extradition

for political offences. Article 1 of the Protocolimilated that several crimes would not be

473, Lubet, ‘Extradition Reforms: Executive Discoetiand Judicial Participation in the ExtraditionRaflitical
Terrorists’, (1982) 1&orn. Int'l L. J.285.
;ichmullen v. Immigration and Naturalization Servi¢€981) 658 F.2d 1312; (1986) 788 F.2d 591.
Ibid.
750 SeeBassiouni, n.20at 680.
5! Doherty, 599 F.Supp. 270, (SDNY) 12 Dec 1984.
52 3ee Bassiouni, n.75, at 687-692.
>3See Molner, n.746, at 270.
"**1bid, at 270.
"°bid, at 271.
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covered by the principle of non-extradition foreftes of a political charactéf. These offences

are the following:

1. Any offence or crime that the parties agreed uppnritiue of the extradition treaty that
require the extradition or the trial of the persomcerned.

2. Homicide, any aggression with the intention to t#edangerous physical injury, or
crimes of rape.

3. Crimes of kidnap, hostage taking, or unlawful detem

4. Crimes involving the use of bombs, missiles, autmnaeapons, explosives, mail or
parcels, if it put the life of others in jeopardy.

5. Commission of any of the above mentioned crimesoonplicity with others attempting

to commit these crimes.

It is clear from the cases cited here why there awasimmense resentment in the United
Kingdom at the lack of co-operation on the parttioé American courts with respect to
extradition; especially when the United Kingdom whsly co-operating and was duly
responsive to United States’ requests for extmalitin numerous cases, extradition requests
from the United States were successful. The folgwcase is an illustration of British co-

operation with the United States.

In 1972, the U.S. requested the U.K. to extradi@ividuals who were accused of theft and
burglary from the offices of the U.S. Internal Reve Services and the Ministry of Justice, from
where they stole secret government documentsmglédi the church of which the accused were
members. The accused argued that their crime wpsliical one and they should not be
extradited. However, the court found that the chun@s involved in a long dispute with the
Internal Revenue Service in order to be exemptedthengrounds that it was a religious
organisation. The church also had a dispute with lood and Drugs Standards Agency
regarding the use of unauthorised materials foyipgapurposes. There was also additional

evidence that the church and its members werewedoin criminal activities. Accordingly, the

58 M. Bassiouni, ‘The "Political Offence Exceptionéfsited: Extradition Between the U.S. and the UK.
Choice Between Friendly Co-operation Among Alliesl Sound Law and Policy’, (1987) 15 Denv. J. oflInt
Law and Pol'y 261.
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court concluded that the theft and other crimesrodtad did not qualify as political offences.

Thus, the court stated that:

“The applicants did not order these burglariesaketplace in order to challenge the
political control or the government of the Unitett8s; they did so to further the interest
of the Church of Scientology and its members...it \dobe ridiculous to regard the
applicants as political refugees seeking asyluthismcountry.”’

If the arguments and the position of the Britislurtan the previous case are as legal as they
seem, it should be noted that this is not alwagsdase, as the personal convictions of the
politicians or government might affect the outcormok an extradition request. This is
exemplified by a case in which the government rddkrequested the U.S. to extradite Ziad Abu
Eain in 1979. Abu Eain was a member of the Paledtibheration Organisation. He was accused
by Israel of placing a bomb in a market, causirggdbath of two persons and injury to thirty-six
in 19717°® The Judge presiding over the proceedings allowedektradition of Abu Eain and
rejected his arguments that his offences werepalitical character. The court said that “there is
no link between the method used and the intendgecioe, where the act does represent an

aggression against the stafé’The court went on to say that:

“the exception does not make a random bombing d&eério result in the cold blooded
murder of civilians incidental to a purpose of thpg a government, absent of a direct
link between the perpetrator, a political organaas political goals and the specific act.
Rather, the indiscriminate bombing of a civiliarpptace is not recognized as a protected
political act even when the larger political objeetof the person who sets off the bomb

may be to eliminate the civilian population of twntry.”®°

Furthermore, the court emphasised that the posiibthe United States depended on the

following tests‘®*

57 Bassiouni, see n.756.

58 See Leich, n.745, at 230-233.

59 Abu Eain v. Wilkeg(1981) 641 F.2d.504; citingbu Eain v. Adamg1980) 529 F.Supp. 685.
780 5ee Bassiouni, n.20, at 697.

"®11bid, at 949-950.
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The existence of a war, revolution, civil strife,aivil upheavals.
The ideological motivation of the actor.

The target is the state or its political structures

A

The existence of a link or nexus between the maifwbée actor and the target of the act.

Abu Eain appealed to the Supreme Court of the dnBates to reverse the decision, but his
appeal was rejected, and he was extradited 8hDEzember 1981, according to the American
Israeli extradition treaty of 196%% The extradition caused huge anger and resentmeifiei
Arab diplomatic community in the United States, gmdmpted ambassadors from the Arab
world and other countries to condemn it. In thisiteat, the Spanish ambassador said: “the
extradition of Abu Eain is illegitimate and begsegtions about the American judicial

#63

system,””® while the Jordanian ambassador considered thadititm as an insult to human

rights and international law and dignit/.

The U.N. General Assembly “strongly deplored” tixeradition®®> The American representative

to the U.N. General Assembly made a statement defgrnthe fairness and integrity of the
American judiciary. He stressed that all legal pahares had been exhausted in this case and that
the accused was given full and independent judieidbw.®®

Although the extradition decision in the Abu Eaase was a judicial one, it is clear that when a
state adopts a particular ideology or politicalnst it inevitably bears upon its judicial
decisions, directly or indirectly. This has alwdysen the case with the U.@s-a-vis Israel,
where the U.S. does not consider Israel to be atopuhat occupies Palestinian land and,
therefore, does not recognise resistance activiyethe Palestinians as political offences. This
view would influence decisions on extradition resfse It is inconceivable to believe that the
court, which was entertaining the case of Abu Etiok its decision in isolation of the general
political stance of the U.Sis a vislsrael. This also proves that decisions relatmgxtradition
are not always purely judicial. In fact, it has al@ been informed by the political position of the

state concerned. Similarly, in thdmadcase, extradition of the defendant was soughsiael

82 5ee Molner, n.746, at 272.

83 See Lubet, n.747, footnote 233, at 287.

%% |bid, at 286.

%% United Nations General Assembly, Resolution 36/1Z6 Dec 1981) UN Doc A/RES/36/171.
88 See Lubet, see n.747, at 286 and footnote 22Beat
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for actions against settlers on the West BRAknitially, this was blocked on the basis that his
actions were those of a political offerfC& After three years and repeated extradition reguest
the original decision was reversed and the defenaas extradited®® As the case took place
during the Palestiniamtifada, clearly there was a political element at workhe resolution of
the case.

The case of the Bondelwarts natives provides arllext example of the situation in which
political considerations dominate decisions regaydixtradition requests. The events of the case
took place in 1904, when the German Consul Gemertéle Cape requested the governor of the
Cape to extradite twelve persons from the indigenoibe of Bondelwarts. They were accused
of committing homicide, intending to commit homiejcurglary, and burning of properties. The
governor of the Cape colony rejected the extradglitiequest, arguing that these persons were,
according to the description cited in the extraditrequest, in an uprising against German rule
and, therefore, their offences were of a politctadracter. Both the Ministry for the Colonies and
the Ministry of Foreign Affairs supported the déaisof the governof’ It is notable that this
case did not go through the normal procedures warehfollowed in such cases, and that the
judiciary was not involved in the process. Thimg tlecision on the extradition request in this
case was obviously a political one.

In the next chapter, the extradition system opegath the Kingdom of Saudi Arabia is

examined, before the British and Saudi systems@rgared and contrasted in Chapter 6.

57 Ahmad (also known as Atta) v. Wigd990) 910 F.2d 1063 (U.S. Appellate Court).
768 (|
Ibid.
%% bid.
70 c. Parry,The Application of the Political Offence ExceptinrExtradition Proceedings: the Doctrine of Poliic
Convenience in International Legal Procé&hicago: College of Law, De Paul University, 1988 674.
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Chapter Five

Extradition in Saudi Arabia

5.1 Introduction

This chapter explores the Saudi judicial systemiawnestigates, more specifically, its extradition
system. Sources of legislation lislamic Shari’a(henceforthShari’a) as well as its tenets and
schools are discussed. Without this diagnosis tilvde difficult not only to understand the
extradition mechanisms and process but to compdetiencontext of Saudi law as a whole. This
chapter argues th&hari’alaw implicitly allows for extradition, as evidentéy the existence of

extradition treaties with other Arab countries.

There is, thus, a section dedicated to a numbeextfadition treaties and memoranda on
extradition which Saudi Arabia has already conatudeith other countries. Extradition
procedures, as recorded in the Islamic traditidralleged offenders and criminals are presented
and discussed, in theory as well as in practicerder to test to what degree the Saudi approach
is authentic to the tenets of Islan8bari’a. Throughout this discussion, other crucial issaes
examined: the role of the King and Islamic schol@amag and their impact on matters of
extradition and the interpretation of pertin&tari’a texts. There follows an investigation of the
impact of these factors on extradition, and reitecon the significance of these factors on the
signing of formal agreements with other countri@s.the same time, sight is not lost of
important controversies over, for example, humghts, the death penalty, national security, as
well as economic and national interests. Withiese elements, it would be very hard to reach
any understanding of the Saudi systems, and thtlseaiecessary issues to be considered in any

future extradition treaty.

This chapter argues that an important obstacl&S#ardi Arabia on entering into an extradition
treaty with the U.K. is th&hari’a prohibition on the extradition of Muslim individisato a non-

Muslim state, and vice versa, as argued by somaenisllaw scholars. Saudi Arabia’s adherence
to this prohibition may explain largely why Saudiahia has entered into extradition treaties

with many Muslim countries, but only a memorandum extradition with non-Muslim
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countries. This paper argues that tl8bkari'a principle, however, could be overcome, as
explained by competing schools of Islamic law salglthrough anoth&hari’a law, where the
Prophet Mohammad encourages the fulfillment of gaiions like treaties. Saudi Arabia, thus,
could legally enter into an extradition agreemeithwhe U.K. In turn, under Saudi Arabia’s
already existing U.N. obligations, Saudi Arabia ldoalso enter into an international extradition

agreement.

Another concern for Saudi Arabia and the U.K. bistlthe difference between the countries in
their extradition systems. Saudi Arabia follows #uininistrative system, while the U.K. follows

the judicial system. As argued generally by thipgra such differences could be overcome
through the adoption of a dual judicial-administratsystem—one that could be designed to fit

with Saudi Arabia’s existing system under Islanaiw |

There have been several difficulties in the achieet of this particular chapter, due to the lack
of study into extradition — as we comprehend ikod in the Kingdom of Saudi Arabia, and the
lack of secular, legal tools as understood in threstVThis, as a result, has had an impact on the
availability of materials which tackle the SauditBh comparative case with international

agreements, or with the jurisprudence of intermatiocriminal law.

However, to overcome this difficulty, investigation key factors related to extradition and its
tenets, exploration of the Saudi Islamic heritageyvell as the interviewing of a number of key
personalities in the field has been undertaken.|dking thoroughly, for example, at an
overview of the Saudi context of law-making, withrficular reference to extradition, at Islamic
sources of law for the extradition of criminals,bélateral and multilateral agreements to which
Saudi Arabia is party, as well as an examinatioextfadition in practice in the Kingdom, it has
been possible largely to compensate for the lackaikrials referred to earlier. This examination
is also significant for the hypothetical questias&ed in Chapter 1. The all-encompassing nature
of Shari’aon all aspects of life is a source of much misust@dading in the West. The following
sections are a necessary description of the robmes and relevance 8hari'ain law-making in

general, and extradition in particular.
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5.2 An overview of the Saudi Arabian context for etxadition

The Kingdom of Saudi Arabia, by virtue of implemegtShari'a law is strictly committed to
the application oBhari’arules to every aspect of the country’s life. Thihg Shari’aforms the
basis for all kinds of legislation, be it admingétve or judicial through the Shoura Council, by
Royal Decree, or through the legislative body i@ Kingdom’’* Any legislation which clashes
with the basic principles of th&hari'a is invalid. The royal decrees and formulation of
legislatives have to be within the bounds of thleari’'a. In this sense, th&hari'a is the

overarching concept and the source of all legiste(i®

As in other domains, Islamic principles also goveriminal legislation and the penal code in the
Kingdom. This is why Saudi Arabia has not issueterimal regulations to organise the
extradition of criminals and suspects, as is tteeda other parts of the world. These have to be
decided in the light of the provisions of thari'a.’”® However, this has not prevented the
authorities from signing several bilateral and mhatiéral agreements on the extradition of
criminals (discussed later in this chapter), sodsduwabia does not lag behind in this area, but
may even be considered to be a pioneer in the islamorld. An important point to be
emphasised is that in spite of signing such agrasnée Saudi government’s over-riding rule
is that these agreements may not conflict withm&taShari’a principles and the Islamic penal
system.

Since the inception of the Kingdom, the Saudi gorent has been concerned about its security.
This could explain why the Saudi government in 133@ned its first agreement on the

extradition of criminals and suspects with the Kiam of Iraq’’* followed by another in 1934

"t Kingdom of Saudi Arabialhe Law of the Shura Coungdih Translation of Saudi Laws, Series Il, (Riyadh:
Bureau of Experts at the Council of Ministers, 200@8ticle 18, issued under Royal Decree numberlAlated 2
March 1992 (27/08/1412 AH). Dates are given in Camrira form, then in Islamic calendar form (daté$) A

"2 The over-riding authority dbhari’ais expressed, for example, in Article 7 of the 8asic Law, n.40, at 18.

' See Basic Law, n.40, Article 38, at 23.

" Treaty of Mecca, This Treaty was concluded betweleat were known at that time as the Kingdom ofaij
Nagad and its annexes (now Saudi Arabia) and thgdGm of Iraq. It was signed in Mecca on 8 ApriB19It
contained eight clauseshich included articles dealing with the extraditiof any subject from either of the two
countries who committed a crime and fled to theebttountry. The two governments also committedaicheother
to extradite any of their own subjects who comrditéecrime and fled the country, which means thafTteaty
was limited to the citizens of the two countriesl aid not include foreigners. Moreover, it exclugeditical
crime from the extradition agreement, but did mgiard an attack on the two royal heads of statetaidfamilies
as a political crime. The Treaty included a numbeist identifying the crimes that extradition cdide applied to.
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of Islamic friendship and Arabic brotherhood withetKingdom of Yemen, whicinter alia
included the issue of extradition of criminals augpects® and in 1942, another agreement was
signed with the Mashikhat of Kuwdif® In 1953, Saudi Arabia was one of seven statefgjtoas

Arab League agreement on the extradition of criteibatween the member stafés.

Saudi efforts continued with the signing of exttadli agreements with the Gulf states, namely
the Kingdom of Bahrain, the State of Qatar, thetédte of Oman, and the United Arab
Emirates in 1981-19878 Beyond the Gulf area, Saudi Arabia signed an ageeé with the
Islamic republic of Pakistan in 198% in addition to the Riyadh Arab Agreement on Julici
Co-operation signed in 198% Moreover, the Saudi government signed the UnitedioNs

agreement on combating the illegal trading of dimgg¢ienna, in December 1988

Furthermore, the Kingdom patrticipated actively @vesal conferences held in different parts of
the world aimed at combating organised crime, aasl lbeen fully active in all international

efforts aimed at providing security and stabilitpnd-wide through bilateral or multilateral

SeeA. Al-Enazy, ‘The International Boundary Treatyréaty of Jeddah) Concluded Between the Kingdom of
Saudi Arabia and the Yemeni Republic on June 1@02@2002) 96 AJIL 161 (explaining that “[t]he Igfrunning
boundary dispute between Saudi Arabia and Yemetbedraced back to the controversial Mecca agreemen
signed in 1926 under which the territory of thethomest Arabia Idrisi emirate, long claimed by Yemeame
under the sovereignty of the newly establisheckesibSaudi Arabia.”); N. ChaterjMuddle of the Middle East
(Egypt: Abhinav Publications 1973), at 198.

"> Treaty of Al-Taif, This Treaty was concluded on@y 1934 in the city of Al Taif between the Kingdaf
Saudi Arabia and the Kingdom of Yemen. It was ch#ielreaty of Islamic Friendship and Arabian Broioed.
The main objective of the Treaty was to end thetivar broke out between the two kingdoms and tabdish a
permanent strong relationship, in addition to dexadon of the boundaries. The agreement includetesules
relating to the extradition of criminals. It namié crimes for which extradition was possible,&ld for non-
extradition of nationals, and did not exclude pcdit or military crimes. Citizens of third countsigvere to be
expelled as undesirables. For text of the Treaflyaiff and its annexes, séeabian Treaties 1600-196@t 336-
345 (Penelope Tuson and Emma Quick eds., 199%iftadter Treaty of Taif]. For the 1937 Saudi-Yemjpint
commission demarcation report, #emex To The Taif Agreement For The DemarcatioB@#flers Between The
Kingdom Of Yemen And The Kingdom Of Saudi Aral§ia7 1in20 Arabian Boundary Dispute®43-672 (Richard
Schofield ed., 1993).

" See Al-Enazy, n.774, at 161.Treaty of Jeddah, Thésty was concluded on 20 April 1942, between the
government of Saudi Arabia and the Mashika of Kawmdid not include the principle of extraditioout was
more advanced than the previous treaties concluitedraq and Yemen. The treaty named the crimesviach
extradition was allowed, but excluded politicaheeis (without defining them).

""" See section 5.7.1 of this chapter for more details

78 See section 5.6.2 of this chapter for more details

"% See section 5.6.4 of this chapter for more details

80 See section 5.7.2 of this chapter for more details

81 United Nations, ‘Convention Against lllicit Traéfin Narcotic Drugs and Psychotropic Substanc&$&rna 20
December 1988) UN Doc E/CONF.82/14.
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agreements on extraditiéf?. Even in the absence of such agreements, the $mveinment
uses direct contact with the governments concetoeskcure the extradition of criminals and
suspects. More recently, the Kingdom, because aifrgg and stability concerns in the region,
and the implication of some Saudi nationals initteirgency in occupied Iraq, approached the
Iragi government with the view of concluding a fainextradition agreement. It was noted in
this respect, that:

“We have completed the drafting of an extraditiaccord which will be signed soon
between the Kingdom and Iraq,’...treaty stipulaté® ‘exchange of convicted prisoners
... so that they serve the rest of their sentedlos® to their families...”?

Within the context of direct contact, the Saudi ggmment, after a series of successful meetings
with the British government, signed a memoranduraraferstanding on April 12, 1989, on the
extradition and pursuit of suspects and crimifl©n a practical basis, the Saudi government
uses diplomatic channels for the extradition afémials/®> provided, as noted previously for all

aspects of Saudi life, that this does not conttatiEShari'a.

It should be noted that the ratification of all #igreements concluded by the Saudi government
has been undertaken in accordance with Saudi law@ying the relevant ministry (the Ministry

of the Interior), the Council of Ministers, tSouraCouncil, and finally the Monarcff®

What this suggests is that Saudi diplomacy andigijaation to reach various but diverse
agreements with other countries on extradition #n@dreturn of alleged offenders, despite the
Kingdom’s Islamic orthodoxy that appears somewtud to the western and secular woffdjs

able to conclude and reach any sort of agreemeninderstanding as long as it does not

82 Reported in, for example, Saudi Arabia, ‘Initi@ivand actions taken by the Kingdom of Saudi Arabi@ombat
Terrorism’, September 2003, available at http://wsaudiembassy.net/files/PDF/WOTSept03-2.pdf (lesessed
10 March 2010).

83 AFP, ‘Saudi to sign extradition treaty with Iragvailable at http://www.arabianbusiness.com/53688udi-to-
sign-extradition-treaty-with-iraq (accessed 10 Mie2010).

84 The Saudi/British Memorandum of UnderstandingAp2il 1989, (Riyadh, KSA: Ministry of Internal Affes
Documents).

8> 3ee Alotaibi, n.73, at 273.

8¢ See Basic Law, n.40, Article 70, at 28.

87 See Alotaibi, n.73, at 276.
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contradict itsShari’a principles. This only proves relatively controvatswhen issues of the

death penalty, human rights, and the role of thegléis the final decision maker, are involv&d.
5.3 Sources for extradition in IslamicShari’a
5.3.1 Sources and principles dshari’'a law

It is beyond the scope of this work to provide #aded study ofShari’a law, as the source of
Islamic jurisprudence. However, a brief summarynecessary for an understanding of the
background to Islamic jurisprudence on extraditaord its practice in Saudi Arabia. In the
following, the primary and secondary sourceSbéri'a are examined. Then, the appearance and
development of Islamic legal schools of thought diseussed, and finally Islamic criteria for

defining crimes according to tfghari'a are explained.

The Shari'ais an overarching concept covering all aspectgeaflt primarily provides general
principles and premises and may not specify detkib instance, on numerous occasions the
Qur'an says ‘Pray’, but does not explain how exatdldo it. TheSunna(see below) elaborates
and elucidates the ritual, as revealed by GodedPttophet, and was then taught to Muslifs.
The Shari’a is not limited to the domain of law but is a mém@istic concept. It covers wide
areas of secular laws and ordinances. It is a cammlode which provides for all areas of life.
For example, it guides Muslims on behavioural maftebligations and rights, such as how to
deal with relatives, ageing parents, how to eatructions to pray, how to behave in public, do
business, and what the duties of government fumaties and subjects are. In other words, the
Shari'ais diverse and wide-ranging in its application #imere is hardly any area of life which it
does not touch upofi® It consists of both primary and secondary souraed, while the former
are the ultimate authority for the law, the latee in fact interpretations and methods of

interpretation of the primary sources.

88 See section 5.5 of this chapter for discussiahese issues.

895 Nasr;The heart of Islam: enduring values for humaii@gn Francisco: Harper, 1994), at 130

9% pifferent areas of life governed by the Shari'a discussed in Chapter 5 of C. Horrie and P. Chifgle,What
is Islam,? A comprehensive introductig¢rev ed.) (London: Virgin, 1997).
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a. Primary sources

i) The Holy Qur'an (henceforth the Qur’an) which for Muslims is theuat word of Allah, not
created but revealed for the benefit of all humani$ the major source ofShari'a. Its
different verses contain much jurisprudence for ateas of life, whether spiritual,
intellectual, political, social, or economic. Itdsvine and cannot be challenged. “The Quran
announces that it lays down a law for mankind... Tae is perfect.®* Moreover, it is
aimed at establishing standards for Muslim so@edied leading them in terms of their rights
and obligations. However, the Qur'an is a religidest and not a legal documeper se
From over 6,000 verses, Nasr claims that 350 déhllagal topics, some of which pertain to

specific issues and penalties for illegal d&fs.

i) The Sunna,the model behaviour and tradition, as well as thactces of the Prophet
Mohammed, is the second principle source of Islgmnisprudencelt details and explains
what is revealed in the Quran. TBainnahcannot be incompatible with the strictures of the
Quran in any conceivable way, as the Prophet cawdt possibly ‘do’ or ‘say’ anything
which contradicts the injunctions of the Qur’an ealed through him. As noted above, a
good example is the details of prayer explainedth®/Sunnaitself. “The Quran orders
Muslims to pray, but how to pray was learned fréwa model established by the PropHét.”

The same goes for other legislative and behaviongdlers.

The Prophet Mohammed can be said to be a prophatvdiecause it was he who concerned
himself with giving the details and explanationsvdiat God had revealed to him in the
Quran. TheSunnaof the Prophet Mohammed is recorded in Heddith, which are his

sayings, written down by his companidiis.
b. Secondary sources

As noted above, the Qur'an deals with broad germiatiples, not the specifics, which could

possibly lead to more than one interpretation inage cases. In particular, there is a strong

91 £ Vogel,Islamic Law and Legal Systefieiden: Brill, 2000), at 4.
925ee Nasr, n.789, at120.

93 bid.

"*1bid at 36-38.
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possibility of ambiguity arising when the origin@ntext is unclear. During his life, the Prophet
was there to offer an explanation or remove anyiguity. After his death, this important source
was withdrawn. Farah refers to the “numerous oligesiiin the Quran’s format,” and the actions

taken as a resuft®

Confronted with unprecedented situations for wmchunambiguous guidance or analogy was
available from the Qur'an ddunnaand where there existed room for ambiguity and ntioae
one interpretation was possible, considerable puidential differences appeared amongst
Islamic scholars. In order to deal with unprecedeérdand unforeseen situations for which the
guidance from the Qur'an and Sunna was not convijpdhe following secondary sources of
Islamic jurisprudence were evolved to develop cosss and unity amongst Muslirfi:

a) ljima, which means consensus. It is the vehicle of #feric nation to reach agreement
and is important in the understanding and integpi@t of the Qur'an an&unna It has
become a very powerful source for conformity.

b) Qiyas which means application by analogy or deductionthe absence of concrete
answers from the Qur'an aigiinna

c) ljtihad, which means the use of independent legal reasanisgarch of an opinion.
c. Islamic schools of legal thought

Over time, differences arose in interpretationshef Quran an&unnawhen there was room for
ambiguity, and certain incidents and circumstareddo the development of different schools of
thought by Islamic jurists. The two major branches the Sunnis and the Shi8s.This
divergence appeared because of disagreement aveéssiie of succession of the Propfiédte
Shiaschool believes that it was the right of honowzahli, the fourth caliph, to succeed the
prophet Mohamed after his death, whereas Sunnisufa\bu Bakar, who became the first
caliph elected through democratic meé&tisThe growth of differences between Sunnis

themselves gave further rise to four diverse Istdegal schools of thought:

95 C. Farahlslam: Beliefs and Observancé® ed (New York: Barron’s, 2003), at 100.
9®See Alotaibi, n.73, at 278.

97 See Nasr, n.789, at 65-76.

"% bid, at 65-66.
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a) The school of thélanafi founded by Abu Hanifa around the year 767. legarded as less
rigid in its doctrinal interpretations comparedhe other three schoofs’

b) The school of thévialikia. This was established in Medina around the yearl#9Malik
Ibin Anas. He was a supporter of living the lifedamadition of Medina. The followers of
this school regard juristic preferences and publierests as key sources for judicial
decisiong®

c) The school of th&hafiafounded by Muhammed Ibin Idris al-Shafi around ylear 820.
The founder was a student of Malik but he concésdranore on the prophetidadith,
rather than the living tradition of Medina as Matiid. This school established the Qur’an,
the Sunnaljima, andQyasas the four roots of lafi’*

d) The school oHanabaliafounded by Ahmed Hanbal around 855. He was a gtbefiever
in a rigorous interpretation of Islam. For this gea he is regarded as a traditionalist
theologiant®

It is important to point out, however, that nonelwése sects challenge or dispute what has been
said in the Qur’an or in thBunna.There is a complete agreement over the primarycsesuof

the Shari'a. They tend to differ only over the interpretatiorfstioe Shari'a, where different
inferences can be drawn without compromising thedgarinciple. In other words, the secondary
sources ofShari’a, ljima, Qiyasandljitihad are the points at which differences of interpretati
can potentially emerge. “It is important to notattthese four rites are in agreement on all points
vital to Islam.®®® Extradition of criminals is a good example in tbentext. Different sects have
different views on whether a criminal can be extestito a non-Muslim state. The signification
for extradition of the differences between theshosts in explored in more detail in the
following section. However, it is worth noting frothe outset that the Kingdom of Saudi Arabia
adopted theHanbali school of thought, which, as will be progressivedyealed, favours the
conclusion and honouring of treaties and agreemaiits non-Muslims state®” and thereby

%9 5ee Farah, n.795, at 196.

8%0bid, at 196-197.

81 gee Farah, n.795, at 197-199.

892pid, at199-201.

9 bid, at195.

804 Exemplified by the fact that Article 70 of the Bakaw, see n.40, explicitly gives the King thehigo conclude
international treaties and agreements.
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allows the extradition of criminals guilty of comitimg crimes elsewhere that flee to or seek
refuge in the Kingdom.

5.3.2 Sources for extradition in theShari’a

This section argues that extradition is allowedeauntie Shari'a. Since the Kingdom of Saudi
Arabia is an Islamic country, it is bound to folldiae Shari’ain its letter and spirit and to make
sure that no government actions are in violationt®fprovisions. Naturally, the question of
extradition is no exception. It is, therefore, edise to determine the status of extradition in the
light of theShari’a. In what follows, an attempt has been made to seedxtradition is viewed

from this perspective.

Although there is no explicit mention of extradititaw as such in th8hari'a, there is also no
provision which forbids the extradition of a criminto where he has committed the crime,
suggesting that extradition is allowable. In otheords, there isothing in theShari'a that
prevents legislation relating to extradition andhgdesing of criminals for the crimes they have
committed.

In fact, there are a number of verses in the Quwaith relate to the prevention of corruption
and anarchy, indeed to protect human society floenspread of crime: it statéselp ye one
another in righteousness and piety, but help ye am& another in sin and rancof If
extradition of those committing crimes and takiefuge at other places (in another ‘territory’) is
viewed as a means of preventing and combating srimsociety, it indeed is permissible in the
Shari'a, as one of the best methods of co-operating to ‘petpnote righteousness and piety’ for

the protection of society.

Another piece of evidence which has a bearing enigbue of extradition is one which is from
the perspective of pursuing justice and the conoéporbidding evil, and that is the verdict in
the Qur'an that “the Believers, men and women paotectors, one of another; they enjoin what

is just and forbid what is evif®

8% Qur'an,Sourat Al-Makeidah (5)erse 2.
806 Qur'an,Sourat Al-Tauba (9)verse 71.
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The injunctions of the Qur'an are ‘reinforced’ hetHaddithwhich lends further support to the
view that Islam places a great deal of emphasfavour of extradition if it is essential for the
prevention of crime and the promotion of ‘righteoeiss and piety’ in society. The Prophet
Mohammed urged in favour of the handing over ahamals and was against giving any kind of
protection or opposing punishment for the crimesimitted. Imam Muslim refers to Ali Ibin
Abi Talib quoting the Prophet Mohammed as sayirag thurse upon any one who gives refuge

to any criminal.®” By this he meant obstructing justice by protectirgngdoers.

Since the Quran warns of harbouring criminals ametsses severe punishment for this, no
interpretation is possible other than that the ramdver of criminals is not forbidden in Islam.

However, ‘handing over’ or extraditing is closelgd to an act of reciprocity by the other party
involved. In ‘handing over’ a criminal, a reciprédeehaviour is expected from others (states or
territories). Reciprocity is, in fact, an anciemingiple which is endorsed and stressed by Islam:

“none of you is a believer as long as he does isit s brother what he wishes himséft”

Reciprocity normally means justice in dealing witleople regardless of whether they are
Muslims or not. This was expressed by the Prophattdvhmed when he said “treat people the

way you wish people to treat yoff®

As a matter of fact, Islam allows Muslims to entdo arrangements and conclude agreements
with non-Muslims, provided that this does not cadict the principles of the Islamic faith or
Muslim interests or security. Ti&hari’a urges Muslims to respect and honour their agre&snen
“those who break Allah’s covenant after it is riatif and who sunder what Allah has ordered to
be joined, and to do mischief on earth, these cénse (only) to themselve&™ In another
instance, it states that “Then anyone who violdtissoath, does so to the harm of his own
soul.” Though there is no specific mention of extradititme returning of criminals can be

safely included in permissible arrangements Mushtars concluded with non-Muslims.

807 Al Alshaikh, A R B H,Fath Aimajeed fi Sharh Ketab Altawhe@dhe book of oneness], (Riyadh: Headquarters
for Scientific Research, Iftaa and Darwaa and Guidal1991), at112.

808 Hadith 13 in An-Nawawi Y, ‘An-Nawawi's 40 Hadithshis work may be seen in
http://islamworld.net/docs/nawawi.html (accesseda8ch 2010).

809 gee Al Alshaikh, n.807.

819 Qur'an,Sourat Al-Baqgarah (2)verse 27.

811 Quran,Sourat Al-Fat-h (48)verse 10.
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In the history of Islam, there have been significamstances demonstrating the Prophet
Mohammed’s emphasis on honouring a covenant. TileMiog cases are notable in this regard.
The first incident happened during the ‘Houdibiat®a’ when Abi Jendel fled from the infidels
to the Muslims as a believer. The prophet ordergdth return to the infidels’ side and said to
him “be patient and wait because God came as aowifor you and weak people like you. We
have concluded with your people a reconciliatiomer@nt. We gave them and they gave us an
oath not to betray then?™ This incident clearly points to the conclusionttti the Prophet
returned a newly converted Muslim from Medina te thfidels in Mecca as provided by the
‘pact’, proving that ‘extradition’ is permitted islam and (ii) Muslims are allowed to conclude a

covenant even with infidels and honour it as theyi\d with a Muslim.

The second instance happened to Ibin Houzifa, étleeocompanions of the Prophet, who said
the only cause preventing him from participatinghia Badar Battle was the following incident.
He [Ibin Houzifa] was with Abi Hassel when they westopped by the infidels of Qouraish who
asked them if they were on their way to join thedPet Mohammed. To deceive them they told
them that they were on their way to Al Medina, dimely took an oath not to fight on the side of
the Muslims. On hearing this, the Prophet, ord¢hedn to keep their oath with the infidels and
not to take part in the battle. This is furtherderice of the importance the Prophet attached to

covenant$!*

The evidence provided by these incidents showsthegbhari’a permits concluding covenants
(agreements or arrangements) with other ‘parti@gluding non-Muslims and emphasises
abiding by the provisions of such covenants. Thiaild be the equivalent in modern times of
concluding an agreement with a secular, non-Musiountry like Britain or the U.S., and
dealing with all secular matters relating to extiiad and the return of alleged offenders and
criminals. In the Saudi case, an orthodox Muslimrtoy, founded orshari’alaw and traditions,

the situation would not be as difficult as it maesn.

812 The incident has been variously referred to @&@ezonciliation’, ‘Pact’ or ‘Treaty'. In this studje term ‘Pact’
has been used.

813 A, Bin HushamThe Prophet’s biography, (Riyadh: Riyadh Modern Library), at 204.

814 Muslim I, Saheh Muslim bsharh Alnawaw& Section 2, (Riyadh: Administration of SciertiResearch and
IFTAA), at144.
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As discussed in section 5.6 of this chapter invéw@ous modern treaties examined there, with
the growing threats to security, states are turting/hat has been termed fast-track responses
through security as well as legal means. The fathat with globalisatiohascome global crime

(in all its forms, including international terromg which requires a global response. From this
particular perspective, states find the need tot izmee conclude agreements between themselves,
and find themselves less reluctant to do so. Aswibdd becomes better connected, joining
cultural mix with ethnic and religious diversity,i$ becoming a single global village. The more
so with modern mobility and migrations, by whichvelise people are settling in various
continents and adopting shared factors. This i$ Westrated in the case of Great Britain and

Saudi Arabia, despite their apparent differences.

A good example of this unexpected commonality veagaled when Jack Straw (former Home
Secretary) addressed an audience at an internationference stating those shared factors. He
noted that:

“of course, the United Kingdom shares much with dbafrabia; above all it is the
spiritual and religious home for the U.K.’s nearotwnillion British citizens of the
Muslim faith. Tragically, this year's Hajj has beemarked by the death of over 350
pilgrims. The Saudi authorities have been workirgdssly to help those affected by the
tragedy. The U.K. is the only Western country tmdsen officially sponsored and
officially funded delegation to support its Hajjigrims — we expect more than 25,000
British people to go on the Hajj this year. Thided@ation, headed by Lord Patel of
Blackburn, was on the ground quickly to do all autd to help British victims of the

disaster. Our thoughts and prayers are with alietaffected by this horrible accidefit™
5.3.3 Rules of extradition inShari’a

Before awarding punishment, tBdari’a first considers protection, advice, guidance, atlon,
example, and sermon. Tlshari’a places a great deal of emphasis on combating came as
shown above allows extradition of criminals, shotilde necessary for the elimination of crime

from society.

815See generally Straw, n.38.
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It is advisable to discuss in this section tradidiblslamic doctrine on international crime, and to
outline the basic rules of extradition from an isia to an Islamic country as well as from a
Muslim to a non-Muslim one. Traditionally Islamict®lars divide the world into two paft
One is the House of Islam 8alam(House of Islam or Peace), and the other is thesEl@f War
(Darul Harb).

With regard to the former, thBarul Salamor Al Islam (House of Islam or House of Peace),
there are some differences between scholars atsodéfinition but generally agreement circles
around one shared belief in the non-existence sigmificance of boundaries or geographical
separations between Muslims. Based on this faety #iso believe that all Muslim countries
must be governed by one systbased on one constitution, which are the Qur'antaa&unna

of the Prophet Mohammé&d’ Islamic scholars tend to differ on the definitisian Islamic state.
Some use the application 8hari’arules as a yardstick; others use the number ofiMasn the
country as a criterion: if the majority of the péopf the country are Muslims then the country is
to be defined as an Islamic country, regardlesstadtherShari’a rules are applied. Turkey and
Indonesia are good examples. Neither is ruled lamie Shari'a law but both enjoy a Muslim
majority. Based on the above two definitions, it te asserted that the House of IslarBalam
includes all countries where Islamic laws are apland any country under the control and
governance of Muslims, even if the majority of peeopre not Muslims, in addition to any
country under the control of non-Muslims but in ahiMuslims can observe their religion and

follow its rules.

In contrastjslamic scholars defined the “House of War” asudahg all the lands which are not
under the authority or control of Muslims, regassief whether this is one country or mdre.
On this basis, authority or sovereignty is theecidin in designating the two houses. If Islamic

sovereignty is achieved in a country, it is the tide of Islam;” if not; it is the “House of War.”

816 A, ZeedanAhkam Ethimmieen Wa MustamaneeiD&i Elislam [The rules of extradition of the comtied and
secured person in the home of Islam], (Beirut: AbRlIa Corporation, 1982), at18.

817 A. Awdah,Altashreea Alginaee AlslarfCriminal legislation in Islam] 1, (Beirut: Al Ra#ia Corporation, 1985),
at 275.

%18 bid, at 277.
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a. Application of Islamic law in places where thé&hari’a is used

Due to the sensitiveness Bhari'a as a concept and practice as to where and upomvito
should be applied, a number of diverse schoold@idght have tackled the issue while focusing
on its applicatiof>® Amongst the first of these is the doctrine of tmejority of Muslim
scholars, including the Imam Malik, who was of thy@nion thatShari’a should be applied in
any case of crimes committed within the House tants regardless of whether the perpetrator

was Muslim or nof?°

Their argument is based on the premise that thditus bound to the rules @hari'a and the
Dhimy (non-Muslim citizens who enjoy protection of monagd property in return for the
payment of a levy to an Islamic state) are alsondoto the samé&hari'a rules for the full

protection that they enjoy of themselves and theperty.

The second school is the doctrine of the imam Abnitfdawho believes that Islamic legislation
is applicable in the case of crimes committed antouse of Islam, regardless of the religion of
the wrongdoer, because Muslims have no rules dtiarShari’a, and theDhimy accept the

rules of Islam primarily by accepting the protentmgreement.

However, Imam Abdu Hanifa makes a distinction bemverimes against God and crimes
against a person. According to him, the non-Muglnoustaman)s not subject to the rules of
Shari'a if he commits a crime in connection with God’shtigy but he has to be punished by
Shari'a rules if he commits a crime against a person’stsigas he is temporarily living in the
House of Islam for trade or other purposes. Hisiestifor security and safety is not sufficient to

bind him to the rules of th®hari'a®?*
b. Application of Islamic legislation in nonShari’a places

Islamic jurisprudents agree that the rulesSbhri'a are not to be applied to non-Muslims, the
people of the House of War. The dispute among tisawhether, if a Muslim ozimmycommits

819 Abu Zahra MAlgareemah Wa lugooba Fi Alfigh Elislaf@rime and punishment in Islamic doctrine], (Cairo:
Dar al Feker al Arabi, 1976) at 343.

820 Al Nadi, Mawsuat Alfigh Asiasi Wa Nitham Alhukum Fi ElislgFhe encyclopaedia of political doctrine and
the system of governing in Islam], (Cairo: del @dfab Al Jamiie, 1980), at 57.

81 35ee Awdah, n.817, at185.
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a crime in areas that do not apply the ruleSiudri’a, he should be punished upon his return to
the House of Islam.

Experts in Islamic jurisprudence hold two positians this mattef?” The first is that of the
majority, who have decided th&hari’a should be applied in the House of War to those arao
eligible for this in the House of Islam. An exceptiis theal harbi al moustamartan entrusted
warrior who is not a Muslim but enjoys an agreemeith an Islamic country to live in peace
and protection’, who will not be judged for anyree he committed before embracing Islam. In
the case of the Muslim and tihimy, the difference between the two houses will notdffe

them, as the rules of Islam apply.

The majority of experts also agree on the appbeatif Shari'a where an activity is not a crime
in the House of War but is not permissible in Isla® with usury; but if the action is permissible

in the House of Islam, there is no punishment.

The second position is that of imam abu Hanifa hisdcolleague Abu Yousif, who held that
Shari’a is not applicable in the case of crimes committed in treus¢ of War, even if such
crimes are committed by residents of the Housest#nm. Their argument is that criminal
legalisation does not extend outside the Housslafm. In the light of this, no Muslim &@himy

or Harbbi moustamamvill be punished if a crime is committed in the lsewf War.

Based on the above discussion, the rules of exitvadn theShari’a vary according to whether

it is a) between two Islamic countries; or b) bedwan Islamic and non-Islamic country.
i. Extradition between two Islamic countrie$®?

Fundamentally, all Muslim countries are viewed as oountry, in spite of differences in regions
and the separations of states. Islamic scholarseagldhe rule of extradition of criminals in the
light of two instances. First is when a Muslim coitsna crime in an Islamic country and flees to
another Islamic country without being prosecutead.this case, the punishment is to be in

proportion to the crime committed, in accordancthwhe view of the prosecution initiated in the

822 5ee Abu Zahra, n.819, at 314.
823 See Awdah, n. 817, at 185, and see Abu Zahra9n8116-19.
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country fled to, and to be subject to the ruleshefShari’a if convicted by the judge. Should a
country requesting extradition wish to prosecusigpect on the basis of tBéari’a but does
not implement or intend to use tighari’a law of limits (or Hudood, it is the right of the

receiving state to refuse the extradition.

The second instance includes two variations. Titsé i if the culprit is prosecuted and convicted
in his own country, and flees to another Islamiantoy to avoid the execution of the verdict, and
if the country where he committed the crime thequests his extradition to fulfill the verdict.
The country he flees to must extradite him if tleedict passed on him is based on 8mari'a.

In the case of a non-Islamic verdict, extraditismot allowed.

The second variation is if the criminal commitsreme in his own country and flees to another
Islamic country, and if his own country does ndt &8 his extradition but only requests that he
should serve the verdict passed against him. Ih sucase, there is no reason for refusing the
request since it is compatible with the rules ef$hari’a.

ii. Extradition between an Islamic and non-Islamiccountry®2*

Essentially, it inot permitted in principle for any Islamic countryeatradite any of its Muslim
or Dhimy subjects to be prosecuted in a non-Islamic couiairya crime they have committed
there, as those subjects, from the legislativetpmimiew, are the subjects of the Islamic country.
Moreover, the power of Islamic criminal legislatievalid to deal with such crimes. “This is
based on the divine principle, there is no guashgn of a non-Muslim over a Muslim (and

Allah will never grant the unbelievers a way [tiuinph] over the believersf#

The issue of extradition of criminals between Musliand others arises in two ways. In the first,
a Muslim orDhimy commits a crime of murder or theft in the Hous&\&#r and then flees to the
House of Islam. There is a dispute among schotarsioted above, as the majority argues that
punishment should take place in the House of Isfasuch crime is evident. However, the

Hanafi argue that no punishment is applicable, becawststamic guardianship is not valid.

824 See Awdah, n.817, at 347.
825 Quran,Sourat al-Nissa (4)verse 141.
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In the second, case a Muslim obhimy commits a crime in the House of Islam and escépes
the House of War. In this circumstance, the Islanoantry is allowed to ask for extradition
when a treaty or an agreement exists between thecomntries. This reveals a new argument
among scholars about the possibility of a covermanagreement between Muslims and non-
Muslims, by which Muslims should extradite any dnals who commit a crime in other
countries and then flee to the House of Islam. iERae is whether this condition can occur in
practice. In fact the condition is fulfilled in tlease of non-Muslims who live for a short period
in the House of Islam without relinquishing thehtigof guardianship of their non-Islamic state
within the context of fulfilling the oath “....and il (every) engagement, for every

engagement®®

Nevertheless, no Islamic state is permitted toagkte any of its Muslim obhimy subjects to

any non-Islamic country for prosecution. Similanhg Islamic state is permitted to extradite any
subject of another Islamic state to a non-MusliatestMoreover, no Islamic state is allowed to
extradite anyone who immigrated to the state amveded to Islam for prosecution of a crime

committed before conversidh’

Where an agreement on extradition between two cdegntan exist, scholars disagree on the
issue according to the following points of view.€elHanifa and some of théaliki schools
maintain that this condition is invalid, becausé&&dition of a Muslim to a non-Muslim state is
not allowed. Moreover, the process of extraditidaskes with the execution of the verdict,

because this comes under the issue of guardianStie Muslim over the Muslim.

The Hanbilis and others of théalikis, however, maintain that this condition is valicdhda
extradition of a Muslim oDhimy is permissible, as long as there is an agreemetreaty,
because an agreement is a covenant and a covenanbé honoured and respected. This is in
accordance with the instructions of Allah in ther@n, affirming that “O ye, who believe, fulfill
all obligations.®?® They also support this argument by referring tatwthe Prophet agreed to in

the Al Houdibia pact, noted above.

826 Quran,Sourat al-Israa (17)verse 34.

827 1bid.
828 Qur'an,Sourat Al-Maidah (5)verse 1.
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The Shafi School differentiates between two cases. For dme as family members to protect
him in the non-Islamic state, the condition of egition becomes valid and correct. In such a
case, extradition is permissible. However, somawshe hasno family protection may not be
extradited. In all cases and circumstances, extoadof a Muslim woman to a non-Muslim state

from which she has emigrated is not allowed, e¥&ei husband and children are there.

Any condition or agreement which states otherwssmvalid, because of what Allah said in the

Qur'an:

“O ye who believe when come to you believing womefugees, examine them; Allah
knows best their faith; if ye ascertain that they laelievers, and then send them not back
to the unbelievers. They are not lawful wives faitimer the unbelievers nor the
unbelievers lawful husbands for them, but pay tbealievers what they have spent and
there will be no blame on you if you marry thempayyment of their dower to them. But
hold not to the ties of unbelieving women; askwdrat you have spent on their dowers
and let the unbelievers ask for what they have tsperhe dowers of women who came
over to you. Such is the command of Allah. He winges with justice between you and

Allah is full of knowledge and wisdonf?

Furthermore, extradition of anyone who is subjecthte jurisdiction of an Islamic state is not
permissible, even if he is a foreigner. However,should not be set free; he rather should be

tried for the crime he has committed under thetexjdaw.

The scholars state clearly that a non-Muslim capnosecute a Muslim. Also, a Muslim should
not be subject to trial under non-Islamic I&f#Scholars do not agree about warriors who flee
from the House of War to the House of Islam. Soofkars argue that if the crime is committed
before converting to Islam, the charge should lo@pked, on the basis that what happened before
conversion is invalid, in accordance with the heérse “say to the unbelievers, if now they
desist from unbelief their past would be forgivéern, but if they persist the punishment of

those before them is alread{?* Other scholars argue that after conversion tomsléhe

829 Quran,Sourat Al-Mumtahana (6pyerse 10.
8035ee Abu Zahra, n.819, at 450.
81 Quran,Sourat Al Anfal (8)verse 38.
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perpetrator is punished if he is aware of his wdmigg, but if he is not, then he will not be

punished.
c. Extradition of criminals in Shari'a

The Shari'ais the basic reason why a Muslim should not beaeited from the House of Islam,
to avoid being subject to sedition in his belief, @ he is Dhimy, to avoid breaking his
agreement. However, there is an argument on theilplity of exiling Muslims on exceptional
grounds of necessity and to drive evil works awaynfthe Islamic state. This argument is under
reconsideration, because in Islamic legislationrehis adequate provision of measures for

reformation and adjustment. These help the rulekuslims to maintain security and ord&f.

For theHarbbi, a warrior or warlike individual whose presencpresents any threat to stability
or risks becoming a traitor, it is confirmed thas kleportation is allowed. Allah said in the
Qur’an that “if thou fears treachery from any grabpw back their covenant to them so as to be
on equal terms, for Allah loved not the treacherdd$lt is stipulated that the warrior is to be
deported to a safe place from whence he came tl any threat to his life. Allah said that

”

«_..and then escort him to where he can be secur&”..

This review of rules of th&hari’a demonstrates that in spite of the fact that exicadwas not
directly dealt with in books of Islamic doctring hias been dealt with indirectly. This is because
at that time in the House of Islam, there was [ngsseed for extradition rules. Tighari’a can

be shown to include basic principles which serva asurce of useful rules and procedures for
dealing with the issue of the extradition of crieds The seeming conflict between the concept
of extradition of a Muslim to a non-Muslim countand the absolute interdiction of this
expressed in section 5.3.3 (b) (ii) above, is re=mblby the fact that “Muslims could make
treaties of peace and live at peace with countnigside ofdar al-islamif they themselves were
not threatened by therf>®

82 A, Khidir, Annitham Aljinaaee ossosoh Alamah fiA litijihat Amasirah wal Figh ElislamjCriminal rule: its
basis in contemporary trends and Islamic doctriRaft 1, (Riyadh: Institute of General Administoati 1982), at
175.

833 Quran,Sourat al Tawba (9)verse 6.

834 bid.

83°See Nasr, n.789, at 164.
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5.4 Treaties inShari'a

As noted above, Muslims have — according to Islamlies and traditions — the right to conclude
agreements as well as, treaties with others, peavithey do not contradict the principles of
Islam, and do not harm the interests of Muslims,ttwir security. When tredff or an
agreement is concluded between two or more partiees,conditions that bind them do not
contradict theShari'aand its principle§®’ For this reason, the term “treaty” in Islam inasdall
agreements between countries, or between courtnesndividuals, as in the case of a safety

agreement>®

The fact that Muslims are allowed to have a trugé enemies undeéshari’a means there is no
reason why, for instance, they cannot concludeng term treaty with non-Muslim countries. If
a truce is to stop a war or fight with a non-Mustimbe or country, a treaty aims to prevent and
forestall the crime from happening or extraditesth@riminals who have committed a crime
elsewhere. There is no explicit mention in 8teari’a of Muslims not being allowed to conclude
a treaty with a non-Muslim country. However, pesios is qualified with the condition that no

provision of the treaty should violate the prowism®f theShari’a.
5.4.1 The legality of treaties in Shari’a

The evidence for the legality of concluding agreetsecan be found in the Qur'an and the
Sunna in addition to the consensus of Islamic scholarghe Qur’an this can be seen in, for

instance, “except those who join a group betweeorwhnd you there is a treaty (of peacgy.”

836 Scholars of Islamic doctrine have given differdefinitions to ‘treaty’. Thédanafi defined this as an agreement
to stop fighting for a fixed period of time. Thalikia defined it as a contract for peace between a Muatid a
warrior, for a period of time when the latter ig nader the rule of Islam. For ti&hafig however, it is
reconciliation with the warring party, to stop ftgig for a certain period, with or without competisa. These
agreements are mainly concerned with warring s@natand the arrangement seems to be for a shuet for
which reason some scholars define them as trucesnére information refer to the Qur'aBourat al-Israa (17)
verse 34.

87T, Thomas, ‘Jihad's Captives: Prisoners of Wasliim,” 12 USAFA J. Leg. Stud. 87 (2002/2003) (sigthat
“[alccording to thesiyar of treaties, as derived from tekari‘alaw of contracts, treaty adherence is obligatory f
the Muslim nation.”).

838 M. Shokri,Almadkhal lilganoon Alawli Elarfintroduction to public international law duringgce time],
(Damascus: Dar Al Fiker, 1983), at 370.

839 Quran,Sourat An Nissa (4Verse 90.
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5.4.2 Sources for extradition in Saudi Arabia

Apart from the first basic government law issued %82, and amended in 1992, the Kingdom of
Saudi Arabia, as an Islamic state, does not hdweenaal constitution as understood in the west
and the world at large. Viewing itself as purely $4m, it has adopted the holy book of the
Quran as its first and ultimate official constitrial document?® Nonetheless, the Basic Law
addresses a number of fundamental legal issuamptstance is that it represents the first man-
made law in the country. However, it remains submatg to theShari’a. Further, it outlines the

general functions and duties of the courts in tiregom.

It is nevertheless vital to emphasise that the béithe legal system cited, including the criminal
justice system, is based on @Bleari’a and its interpretation, the Basic Law, and royadrées. In
practice — as will be seen — the role of the Igtteves to be the most influential on the whole
system. Also, in matters of extradition, besidesatms stipulated through th8hari'a, royal
decrees tend to have direct or indirect implicagiéor Saudi practice. A good example of this is
Article 42 of the Basic Law'* which deals with asylum and extraditidfhere are other articles
in this Law which relate to extradition practicdsor example, Article 81 states that the
enforcement of the law will not prejudice treatmsd agreements to which Saudi Arabia is
committed®*? In addition, it contains articles dealing with thghts of individuals accused of
crimes — Article 38 says that there can be no pumént without the “effectiveness of a statutory
provision.®® In spite of the absence of a right to legal repméstion, it contains some articles
on the basic right of residents and citizens td&ard in the justice system, such as Article 47,

which grants a right of litigation to all citizeasd resident&**

Based on this legal framework, the Saudi governmesds the following to decide on

extradition®*®

1. Bilateral and multilateral treaties and agreeimernth other countries.

840 Unsurprisingly, this is proclaimed in Article 1the Basic Law, see n.40, also Atrticle 7.
841 See Basic Law, n.40, Article 43, at 23.

842 pid, Article 82, at 30.

843 pid, Article 38, at 23.

%41bid, Article 47, at 24.

845 See Alotaibi, n.28, at 272.
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2. Reciprocity, especially in the absence of areagent, or treaty.

Nonetheless, the role of the King is crucial. Imlerto better portray this, it may perhaps be
helpful to examine his relationship in relation ttee constitution, as well as his effect on

extradition treaties and human rights.

5.5 The relationship between the King and the Saudionstitution and the impact and

effects on extradition treaties and human rights

Alotaibi noted that “Saudi Arabia does not havepasate constitution in the traditional sense of
most other nations. Saudi Arabia’s Basic Law... asisles a number of fundamental legal issues,

but it is not a constitution®®

According to Article 1 of the Basic Law of Goventz, ‘the
Kingdom of Saudi Arabia is a fully sovereign Aratdaimic State. Its religion shall be Islam and its
constitution shall be the Book of God and ®ennah(Traditions) of His Messengef* and the
system of governance shall be monarcﬁf‘éthereby citizens shall pledge allegiance to thegkon
the basis of the Book of God and tBennahof his Messenger, and on the basis of submissidn an

obedience in times of hardship and ease, fortucle\auaimersit)ff49

Governance in the Kingdom of Saudi Arabia deritesauthority from the Book of God Most High
and theSunnahof his Messenger, both of which govern the Basiw laand all other laws of the

850

State;”™™ which are also based on justighura (consultation), and equality in accordance with

Islamic Shari’a®*

Governance in the State consists of judicial, etteewand regulatory authorities. The promulgation
of regulations or other forms of legislation is alg subordinate to the divine rules; hence the term
‘regulatory authority’ is used, rather than ‘legisire’®? The Law requires these authorities to co-
operate in the discharge of their functions in adance with this and other laws. The judiciary are

quasi-independent authority in that the Basic Lawssthat there is no power over judges in their

846 See Alotaibi, n.73, at 273.

847 See Basic Law, n.40, Article 1, at 17.
848 pid, Article 5, at 18.

891bid, Article 6, at 18.

80 bid, Article 7, at 18.

81bid, Article 8, at 18.

821pid, Article 44, at 24.
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judicial function other than the power of tBhari'a®® but Article 44 makes it clear that the King is
the final authorit§>* and he delegates his judicial powers to the jatimiithority in accordance with
the previous article dhe Basic Law of Governance. The most notable ®kimg’s interventions
are pardons. For example, the recovery of King Hatwh illness in 2005 was marked by the
pardoning of prisoners guilty of petty offendes.

The right of litigation is guaranteed equally fath citizens and residents in the Kingdom, and

the Law shall sets forth the procedures requiredethf®>°

The courts have to apply the provisionsSifari'ato cases before them, as indicated by the
Qur'an and th&unnahand any legislation not in conflict with the Qurand theSunnahwhich
the authorities may promulgait¥.

Subject to the provisions of Article 53 (which neféo the Board of Grievances, which is a body
whereby citizens may gain redress), the courts havediction to adjudicate all disputes and
crimes®®® The King or whomever he deputises shall be resplengor the enforcement of

judicial rulings®*®

The Basic Law declares that the King shall rundffairs of the nation in accordance with the
dictates of Islam. It is his duty to supervise timplementation of th&Shari'aand the general
policies of the State, and the protection and defef the countr§*® “The King and the Council
of Senior Scholars (who are appointed by the Kiagy the only legal interpreters of the
constitutional rules implicit in th8hari'a.”2*

The King presides over the Council of Ministers. isl@ssisted in the discharge of his functions

by the members of the Council of Ministers in ademce with the provisions of this and other

83 5ee Basic Law, n.40, Article 46, at 24.

84bid ,Article 44, at 24.

85%Some prisoners pardoned in Saudi Arabia’, Sam8dJuly 2005), available at
http://www.saudinf.com/main/y8449.htm (accessed/Hsch 2010).

86 See Basic Law, n.40, Article 47, at 24.

87 |bid, Article 48, at 25.

88 bid, Article 49, at 25.

891bid, Article 50, at 25.

89 hid, Article 55, at 25.

81 g5ee Alotaibi, n.73, at 274.
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laws. The Law of the Council of Minist&P4 sets forth the power of the Council with respect t

internal and foreign affairs, and to the organ@matf the agencies of the Government and co-
ordination among them. It also sets forth the negnents ministers must meet, their powers,
accountability, and all their affairs. The Law detCouncil of Ministers and the powers of the

Council can be amended only in accordance withLtaig®?

Members of the Council of Ministers are appointetieved of their posts, and their resignations
accepted by Royal Order. Their responsibilitiessgrecified in accordance with Articles 57 and
58 of the Basic Law of Governance. The internaulaipns of the Council set forth its rigtifé,

whereas the Basic Law sets out its structfite:

(&) The King shall appoint vice presidents of theu@cil of Ministers and member

ministers of the Council of Ministers and shalieeé them by Royal Order.

(b) The vice presidents of the Council of Ministemd the member ministers of the
Council of Ministers shall be considered collediyveesponsible before the King for the

implementation of the Islami8hari‘aand the laws and the general policies of the State
(c) The King may dissolve the Council of Ministersd reconstitute it.

Ministers and heads of independent agencies arsd=yed responsible before the King for the
ministries and agencies they h&8HA minister is the direct head and has the finahatity in
running the affairs of his ministry, and carries bis duties in accordance with provisions of this

Law as well as other laws and regulati&fs.

The constitution of the United Kingdom is a mixtuewritten laws, historical precedents, and
written accepted practices: “the U.K. constitutisran untidy mixture of different kinds of law
practices and customs, and has a substantial infoezlement.®®® The House of Commons has

82 Kingdom of Saudi Arabialhe Law of the Council of Ministeri® Translation of Saudi Laws, Series I, (Riyadh:
Bureau of Experts at the Council of Ministers, 2003

863 See Basic Law, n.40, Article 56, at 26.

864 aw of the Council of Ministersee n.862, Article 8, at 36.

865 See Basic Law, n.40, Article 57, at 26.

888 |bid, Article 58, at 26.

867 aw of the Council of Ministersee n.862, Article 10, at 36.

868 See Alder, n.13, at 17.
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claimed sole sovereignty and there is nothing @oti1 to prevent any and all of these existing
constitutional elements being replaced by new (made) laws. “The ultimate authority in the
English Constitution is a newly-elected House ohfdmns....a new House of Commons can

despotically and finally resolvé®

By contrast, however, in Saudi Arabia t8bari'ais, in effect, the constitution, and being the
Word of God can never be replaced, revised, amemtatiscarded. The most that can happen is

that its application can be refined, but alwaysalgimg its basic truth&’°

So, despite the fact that the King is the only notteter and decision maker on a number of
matters (helped by Islamic scholars and councd)jshnot viewed as an absolute monarch. He
does not have unlimited authority, only that bestdvay the Shari’§’* although his opponents,
at least from outside the Kingdom, still see himtlas sole decider in all matters of life.
Nonetheless, the role of the King is to be, litgrahe Defender of the Faiff? It is because the
King is subservient to th8hari'athat the executive, legislative, and judicial ftioes of the
state are not separated in a manner familiar towéstern world (expressed by Bagehot, in
describing the British constitution as idealised'the legislative, the executive, and the judicial
powers are quite divided — that each is entrusiesl geparate person or set of persons — that no
one of these can at all interfere with the worlhef other®”3). Because of this he not only has a
right but also a duty to be involved in all matténat concern the nation. The administrative
arrangements in the Kingdom are designed to dsisistn this role. No one person could run a
modern state single-handedly; hence the King h@suncil of Ministers to advise him and to
provide him with a forum for debate on importanttimes that affect the Kingdoff* The
Ministers, like ministers in Western governmentsaldwith specific aspects of government,

including extradition.

89\y. BagehotThe English Constitutigr{London: Fontana, 1993), at 221.
870 See Basic Law, n.40, Article 45, at 24.

811bid, Article 5b, at 18.

872 pid, Article 55, at 25.

873 See Bagehot, n.869, at 62.

874 See Basic Law, n.40, Article 56, at 26.
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The state grants political asylum if public intéres dictates. Laws and international agreements
specify the rules and procedure for the extraditiminordinary criminal$’® Hence, the
international agreements and treaties that have approved by the Saudi State are considered
part of its basic law. This involves a positiveaeunendation from the Council of Ministers and

the ShuraCouncil, as laid down in the Basic Law of Goveraii®

The Ministry of the Interior is the body responsibior the procedures for requesting or
extraditing criminals, as well as the signing ot tbfficial papers. These are undertaken
according to Act 83 dated 13 February 1975 (1/2188Bl), which states that the Ministry of the
Interior is responsible for finding suspects anigngrals and requesting them from outside the
Kingdom using official processes and procedure® Extradition Requests’ Committee consists
of three consultants from the Ministfy and carries out the investigation of requeststtiose
who are wanted from abroad or for extradition, &l as dealing with the necessary documents.
These activities are carried out according to #levant regulations so that the Committee can
fulfill the legal requirements agreed to in theradition treaties. The regulations also guide them
in deciding whether to accept or reject requestsvaimether additional documentation is needed.
They also govern the procedures for arrest or iigeggon within the Ministry of the Interior and

how to communicate with specific countries, by diphtic means or Interpol.

The investigation of extradition files were deleghtater to the General Bureau of Investigation
and Prosecution. Article 54 of the Basic Law of @mance indicates the link between the

Bureau, its organisations, and its authoftfty.

The Saudi procedure in requesting recovery or diioa of criminals is of the administrative
kind, which is quick and efficient in combatingrogs. However, the guarantees granted to the
accused are closely aligned to the requirementgisiice. Extradition authorities follow the
required judicial procedures to ensure the accuoatlye charge attributed to the person required

for recovery and to provide basic guarantees for. Human rights are protected in accordance

87%bid, Article 42, at 23.

876 See Basic Law, n.40, Article 67, at 28.

877 Order of His Royal Highness the Under-Secretarhefinterior Minister No.749 date 25 January 1977
(4/02/1397 AH).

878 See Basic Law, n.40, Article 54, at 25.
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with the Shari'a®’® To fulfill this, authorities are keen to call ampe who is requested for
extradition on important or dangerous issues farstjoning, to make sure of the facts of the
charge and to ascertain whether he had been tefmebfor this crime and whether there are

hidden motives that would argue against this exicad

Extradition requests are usually dealt with by kiaistry of the Interior, both requests from
other countries and requests to other countrieallinases, the King as the supreme authority
and as the chair of the Council of Ministers has tight to intervene and make decisions or
measures and directives in all sectors and sectibatate affair§®® He may, therefore, elect to
sanction a request or to declinét.The Basic Law, as well &hari'a has guaranteed him this
right; hence he can intervene by accepting or nefusxtradition. This is not considered to be
interference in judicial matters because extraditi@cisions, in Saudi law, are administrative

and not judicial.

Hence, the wide authorities of the King are notcpsad except in accordance with Islamic
Shari'a The enforcement of the Law of Governance shoatdrejudice treaties and agreements
with states and international organisations anaeigs to which the Kingdom of Saudi Arabia is
committed®? The Kingdom is a member of many international oisgtions and linked by good
political and economical relationships with manyuetries for many decades. Because “the
Islamic view of international law... regards all lasamunicipal and international - as resting on a
unified set of higher norm$® the Shari'a has never been an obstacle for any developments,
including extradition of criminals. There is notgim the Shari‘athat prevents the signing of
agreements and treaties in these matters. Even Whene is no treaty, reciprocity and
international norms through normal channels whiodt contradict wittShari‘aare available

solutions that can be used effectively and effitjen

Subject to the provisions of th®hura Council, laws, treaties, international agreememtd a

concessions shall be issued and amended by Roga¢&eafter being reviewed by the Council

879 See Basic Law, n.40, Article 26, at 21.

880 See Basic Law, n.40, Articles 55, 56, 57h, 60,652,and 70, at 25-28.
881 |nterior Minister Order, see n.877.

882 See Basic Law, n.40, Article 81, at 30.

883 See Alotaibi, n.73, at 280.

195



of Ministers®* The ShuraCouncil shall express its opinion on the generdicigs of the State

referred to it by the President of the Council aflgters®®®

The Kingdom is linked with many international clesst and respects human rights, ensured by
the Shari'a more than 1400 years ago. As noted above, Artzfeof the Basic Law of
Governance states that “the State shall protectahumghts in accordance with Islamic
Shari'a’8

Some countries refrain from signing extraditionesgnents with Saudi Arabia because it applies
the death sentence. The description abov@halri’a shows why the death penalty cannot simply
be abolished in Saudi Arabia. It is not in the reofi anyone, from the King downwards, to
change mandatory parts of tB&ari’a, particularly those in the Qur’an itself. The fastthat
these are imposed by tB#ari‘aand this renders them an immutable element incpisHowever, the
degree of punishment may be optional. The grarafrapn amnesty or pardon is in the prerogative ef th
King, who can modify certain legal rulings, for exale by remitting or reducing sentences, or imppsin
lighter punishments, or by pardon. However, tlre Shari'a law of limits (Hudood, crimes
concerning personal rights, such as murder, cabadorgiven by the ruler because this is the
right of God and the relatives of the murdered gerso the decision is theft¥. They may
forgive the murderer completely or through recaatidtn on payment of a certain amount of
money more or less thakd-Diyat (blood money) or exile the murderer to anothey.clthey
also have the right to accept or refuse the congiemsand adhere to the right Qasasor death
penalty as granted by ti&hari’a Against this, the King does have the duty to aersthe best
interests of the staf& as shown by the pardon extended to U.K. citizemsised of terrorist-
like activities, following a series of explosioms Riyadh related to alcohol-smuggling gafigs.
The news report reveals that the King extendedphision on the basis of best serving the
interests of Saudi Arabia and maintaining goodti@tahips with the United Kingdom.

84 See Basic Law, n.40, Article 20, at 39.

83| aw of the Shura Council, see n.771, Article 1% &

86 See Basic Law, n.40, Article 26, at 21.

87 A, Khalid, Aligtisadia[The International Arabic Economic Newspaper]uks$o.5312, (Syria 27 April 2008).
88 See Basic Law, n.40, Article 62, at 27.

89BBC, ‘Saudis deny torture claim’, <http://news.lmcuk/1/hi/uk/3158555.stm> accessed 12 March 2010.

196



The UN General Assembly’s resolution of 2860egarding the freezing of executions paving
the way to cancel them completely may be noted.hEre UN General Assembly previously
adopted a resolution of the second optional prdtondl5/12/1989 at the International Institute
of Civil and Political Rights to cancel the deatnplty. However, this new resolution of 2007
clearly interferes with the internal affairs of theember states. Although the resolution is non-
binding for the member states, it also contradsestion seven of the second Article of the
United Nations Charter (“there is nothing in thisager that justifies interference in matters
which are the internal affairs of a country. Thenmbers are not required to resolve their
problems according to this chartef®. It is clear that the disciplinary subjects of dria
legislation and laws of personal circumstances rene suitable to unify provisions between
different countries other than trade, investment work that express financial and economic

interests and are not reflections of philosophifdaws or religions and privacy of communities.

It is unlikely that there would be agreement betwak countries about the cancellation of the
death penalty, since each country adopts what dtstsnational security, which is its
responsibility?%?

There is no doubt that the problem of the deathalercan be solved in a way which does not
conflict with the Shari'a, but which fulfils the need of the Kingdom and atlo®untries to
combat crime. The agreement between Saudi AratiaBargaria is a good exampl& In
September 2003 the two countries co-operated bugaBa set conditions of exception
concerning the death penalty. It refuses to exeaidir crimes that can end only with a death
sentence. Other European countries can do the agadthset such conditions in their agreements
with the Kingdom for more and greater security pemtion. All parties would benefit both in
terms of security as well as the effects at théipal and economic levels. One such effect may
be seen in that the goodwill generated by the ageeé with Bulgaria led to a general treaty of

co-operation. This treaty — covering many areas sisceconomic interests, culture, tourism, and

899 United NationsGeneral Assembly, ‘Torture and other cruel, inhuraadegrading treatment or punishment,
Resolution 362/148 (18 December 2007) UN Doc A/RZR.48.

891 United Nations Charter, see n.390, Chapter | chat2, Section 7.

892 ee generally, Khalid, n.887.

893 See Alotaibi, n.73, at 303.
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trade - between Saudi Arabia was signed on 14 &200l7, after a resolution of the Council of

Ministers, acting in turn upon a resolution of SteuraCouncil®**

As can be seen from what has been stated aboveegldte®onship between the King and the
Shari‘ais very strong, because he draws his authortiigists, responsibilities, and commitments
from it, and exercises all his duties within itarfrework because the Qur’an ewuhnahtogether
(theShari'g in effect_arghe Saudi constitution, and adopted in all aspeiclise.

As noted above, the King has a wide role in theaehtion of criminals, in accepting or refusing
it, as the head of state and head of the Coundflinisters. This is his right according to the law
and theShari’a, and he has a particular duty when there iggdato the security and interests of
the country®®® This does not affect the extradition of criminalsgatively because there are
channels other than treaties, such as reciproaity mternational norms, through which

extradition can happen.

Perhaps one of the most sensitive issues in rakt@tween Saudi Arabia and the West are
human rights (which also includes the death pepdtty which a number of countries, as well as
human rights and women’s rights organisations ats#i the Kingdom. These pressures,
portrayed in a number of spoken and printed metiractly criticise Saudi Arabia for violating
human nights (discussed in more detail below), itlesis commitment to the spirit as well as the
letter of international charters on these sensisgaes. In part, these critiques may be related to
the fact of poor monitoring and mechanisms in thiegdom of Saudi Arabia itself, giving an
impression of uncompromising harshness with themepunishment — as it may appear from a
Western point of view — of the execution of genutnieninals. These stringent punishments are,
as noted above, part of Islan®bari’a law, which neither the King nor tHghuracouncil could
cancel or suppress. Nonetheless, pressures onirigedn from important countries and human
rights organisations are still being maintainedr Example, a report of Human Rights Watch
(World Report 2009) wrote that:

“‘Human rights conditions remain poor in Saudi Amabinternational and domestic

pressures to improve human rights practices rerdaieeble, and the government

894 ShuraCouncil Resolution No.60/84 dated 6 January 2@781Q/1428 AH).
89> See Basic Law, n.40, Article 62, at 27.
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undertook no major reforms in 2008. The governm®ygtematically suppressed the
rights of 14 million Saudi women and an estimateid B million members of minority
Shia communities, and failed to protect women and tights of foreign workers.
Thousands of people received unfair trials or wsreject to arbitrary detention. Curbs
on freedom of association, expression, and movementwell as a lack of official

accountability, remain serious concerfi¥.”
The report continues with:

“The government continues to treat women as legalorg, denying them a host of
fundamental human rights. The government requir@mewn to obtain permission from a
male guardian to work, study, marry, travel, anéreveceive a national identification
card. The Ministry of the Interior did not implentencabinet recommendation from July

to abolish the requirement for a guardian’s periois$o issue ID’s to women.

In addition, the government neither set a minimw®a for marriage nor adopted any
comprehensive policies to combat forced and eadsriages. Marriages of Saudi girls as
young as 10 to much older men were reported in 28i@@ugh the human rights
commission intervened in one such case to delayiagarfor five years.

Strictly enforced sex segregation hinders a Sawhan’s ability to participate fully in
public life. Women are prohibited working in off&e@r entering government buildings
that lack female sections, or pursuing degreesisciglines not taught in women’s
colleges. The Ministry of Labour places prohibition mixed workplaces with vaguely
worded obligations to respect Islamic law on thdtemaand so the current workplace
environment remains highly segregated. The Minisfryustice denies women the right
to be judges or prosecutors, or to practice lawsdhruary 2008 religious police arrested
a 36-year-old Saudi businesswoman for ‘illegal riigy while meeting with a male
colleague in a Starbucks in Riyadh... [On foreign keos’ status and treatment went on
to note that]... An estimated 8 million foreign workeprimarily from India, Indonesia,

the Philippines, and Sri Lanka, fill jobs in thenstruction, domestic service, health, and

89 Human Rights Watch, ‘World Report 2009: Saudi Aajthttp:www.hrw.org/en/node/79258 (accessed 14
March 2010).
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business sectors. Many suffer a range of abuselbadr exploitation, sometimes rising

to slavery-like conditions.

Despite renewed announcements in July, the Ministrizabour did not implement its
commitment to end the restrictik@fala (sponsorship) system. The policy ties migrant
workers’ residency permits to their employers, lingl abuses such as employers
confiscating passports, withholding wages, andifigrenigrants to work for months, or
years against their will®’

Further, the report went on to include seriousatiohs of human rights in a number of domains,
including arbitrary detention and unfair trialsetlkletention of children, lack of freedom of
speech, lack of freedom of religious practice amgtrénination, especially towards tf&hia
minority 2%

Within this environment, Saudi Arabia was forcedréorm in a number of ways in order to
defend its external image abroad and to placatewts citizens. However, these reforms began
to show faults also. In the aftermath of the evait9/11, it was noted that Saudi Arabia saw
increased pressure for reform in thé'2&ntury. In May 2002 a revised criminal justicestsyn
was instituted®® The following year there were small-scale demartisms calling for reform.
These were broken up by the poli¢&lt was announced that there were would be muricipa
elections held within the year. These were tengatigcheduled for October 2004 and represent
the first democratic elections in the country’sttrig. There was even conjecture that women
would be able to both vote and stand as candidKiag. Fahd also gave wider powers to the

Majilis as-shura(the consultative assembly). In the event, theionpal elections were delayed

87 bid. For more information on these issues refer to @styInternational, http://www.amnesty.org (lastessed
10 March 2010). Also in United States, Bureau ofmderacy, Human Rights and Labor, ‘2008 Human Rights
Report: Saudi Arabia’, (25 February 2009), httpwiwstate.gov/g/drl/ris/hrrpt/2008/nea/119126.htrecéssed 14
March 2010).

89 |bid.

899 Noted, with criticisms by Human Rights Watch, ‘Veisal Periodic Review of Saudi Arabia’, (11 Juné%),
http://www.alertnet.org/thenews/newsdesk/HRW/3af&®¥ c87d6b5f04b78346e3c832.htm (accessed 14 March
2010).

99 Amnesty International, ‘Document — Crackdown omidastrators Deals another Blow to Human Rightsgt, (2
October 2003), http://www.amnesty.org/en/librarg&tdVIDE23/010/2003/en/dda8eaef-d677-11dd-ab95-
al3b602c0642/mde230102003en.html (accessed 14 Madd)).
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until February 2005. Women were natlowed to vote, but the authorities described the

exclusion as one based on logistical problems raitze policy?®*

Among the more flexible moves of recent years by 8audis was when the King granted a
pardon to two British women. In May 1997 two Btitiaurses working in Saudi Arabia faced
possible severe penalties for the murder of anrAli@h nurse in a Saudi hospital: 500 lashes
and eight years in jail for the first (Lucille Mcughlin) and beheading for the other (Deborah
Parry), unless the victim'tamily in Australia granted mercy in exchange foormay (in Saudi
law, diya). Several months were spent, following the arrefiecember, in deciding whether the
brother of the murdered woman had the right tosinsn the death penalty or exercise clemency
if the two nurses were found guilty. That righestablished unde3hari’alaw. The nurses’ trial
opened on May 19 before an Islamic religious couKhobar. The court upheld the right of the
victim’s brother, Frank Gilford, to decide whethter call for the death sentence for Deborah
Parry. On November 16 Gilford agreed to acceptdilya and thus effected the waiving of the
death penalty for Parry. On May 18 1998, both raumgere granted a pardon by King Fahd and

their sentences were commutég.

Another, more controversial, example was when thedt Arabian government passed an
amnesty to former Al Qaeda operatives, and which assult, attracted further criticism from

mainly American politicians, lawyers, and the gahenedia.

It should be noted that as well as the paucityegil materials for the study of extradition in
Saudi Arabia that has been referred to previousigre is also a corresponding shortage of
commentary supporting and defending the Saudi Araposition. The above examples should
therefore be understood to be principally from asWin perspective. A refutation of the more
extreme views of Saudi Arabia as an unremittinglyblaric country may be seen in the Gilford
case above. The Kingdom of Saudi Arabia is tryiagdhto balance its orthodox Islamic rule
(usually coming from the powerful, religious estabinent) and current pressures and events. Its

active diplomacy and participation in a numberrgéinational gatherings are points in case. In

%1 Ahmed Al-Omran, ‘Saudi Arabia’s Municipal Electi®nGlobal Voices Online, (2 May 2005),
http://globalvoicesonline.org/2005/05/02/saudi-@mabmunicipal-election/ (accessed 14 March 2010).

2. Pennell, ‘Law as a Cultural Symbol — the Giffddurder Case and the Presentation of Saudi Jystice
(Lebanese American University, 2004), http://intelesi.edu.lb/bima/papers/Pennell.pdf (accessed dr¢tM
2010).
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the domain of religious as well as internationathgangs, the Kingdom has managed to
conclude a number of friendship and extraditioreagrents. Some of these are historical (like
the Mecca, Al Taif, and Jeddah treati&§)others are seen as modéth.

5.6 Modern treaties

Saudi Arabia continued its efforts to sign extraditagreements at bilateral and multilateral
levels. These efforts resulted in several modematies of a more advanced form than

previously. None are recorded in the United Natidresaty Series.

5.6.1 Agreement on co-operation between the Minisas of the Interior of Saudi Arabia

and Iraq

This Agreement was signed in Riyadh in 1877t covered scientific, technical, and
administrative issues and consisted of sixteerclasti One part referred to the two parties
agreeing to co-operate in pursuing suspects amdirais for extradition upon request. The
Agreement stipulated the establishment of a joiammmittee to draft an agreement for

extradition, taking into consideration the followiguidelines®:

. Search and stopping of criminals and suspects te@ tplace upon direct
communication between the two liaison offices floe tArab criminal police in the
two ministries. Name, description, nationality betwanted person and accusations

directed at him to be included in the application.

. Extradition request to come directly from the Mtarsto his counterpart in the other

country. The application to include details of tnene.

903 saudi Arabia was one of the first countries tmdidateral treaties and agreements with its nedging with the
Mecca, see n.676; Al Taif, see n.677; and Jeddehtibs (see n.678).

94 The Kingdom of Saudi Arabia managed to concluderaber of key bilateral agreements as well as fatetial
ones. Amongst these one could count for exampdeadfneement on co-operation between the Minisfeiseo
Interior of Saudi Arabia and Iraq in Riyadh 199ilateral agreements for co-operation on securithwie Gulf
States in1981 and 1982; agreement on securityYdthen July 27 1996 as well as others with Pakista984
and Iran in April 2001.

9% This agreement ratified by the Decree of the @duri Ministers number 256, dated 19 Septembe9197
(26/10/1399 AH) and Royal Decree number M/45 d&t€ttober 1979 (11/11/1399 AH), hereafter the Iraq
Agreement.

96 hid, Article 11 of the Iraq Agreement.
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The Agreement did not stipulate specific rulesdgitradition, but was a hopeful nod towards the
conclusion of an extradition treaty. The joint coitte®e referred to in the agreement was not
established and subsequently the proposed extnadieaty between Saudi Arabia and Iraq has

not been concluded to date.

5.6.2. Bilateral agreements for co-operation on seqty issues with the Council of Gulf

States.

In 1981 and 1982, the Kingdom of Saudi Arabia codell individual bilateral agreements with
some of the Gulf States including the Kingdom ohién, the State of Qatar, the United Arab
Emirates and the Sultanate of Oni&h.

These Agreements cover co-operation on securityegsssThe second part of the Agreements
contains sixteen articles on the extradition ofmanals. The Agreements stipulated that the
extradition of criminals is mandatory if the crimenstitutes in the requesting country a crime
for which the punishment is a minimum period of mpnment for six months. They also
stipulated extradition for cases in which the criwes committed outside the territories of the
two countries and the two countries would punisthscrime. Extradition includes the subjects
of the state requested to extradite the crimiffslhese aspects of the Agreements were decided
on the principle of the seriousness of the crinsewall as the principle of the regionalisation of

criminal law, without objecting to the extraditiof subjects.

The Agreements also covered the conditions undechmextradition would not be allowed.

These are:

 Where charges are dropped in accordance with tdecigl system of the
requesting stat€’ In addition, consideration must be made of thaqgipie of the

application of an appropriate law for the suspect.

%7 Details of these Agreements were obtained by fFigammunication. The Agreement with the UnitedbAra
Emirates was used to provide the details in thitige (see n.825). These Agreements are hereafiedche Gulf
States Agreements.

98 Article 1 paragraphs A and B of the Gulf Stateggements.

99 Article 2 of the Gulf States Agreements.
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In cases of a political nature, the agreements atodefine the concept or the

limits of political crimes and follow the manner efclusion for crimes of treason

as not being political and allowed the extraditidthose who commit it'°

When a crime is committed in the territories of ate requested to extradité.

In this case, the agreements give the priorityh® principle of criminal law

regionalism.

When the person to be extradited enjoys diplomatraunity, in accordance with

international law or any other international treator convention$-

When more than one request for extradition is vexxkifor the same person or

where that person is on trial. The agreements eo\viiiree possibilities.

(o]

If more than one application is received for extiad for a person for the
same crime from different states, the priority ilgeg to the state where the
crime caused the most harm and then after thitetstate where the crime
was committed™

If multiple extradition requests are received fhie tsame person for
different crimes, the agreements give priority e tseriousness of the
crime, the date of the crime, and the date of pecef the extradition
applications, as well as requiring an undertakirognf the requesting state
to return the suspect after his trial.However, the agreements did not
specify which state has priority. In the case a@figial pursuit of a wanted
person or if he is convicted for another crime, #iate receiving the
request has to decide on the extradition and sorrét until the pursuit has
ended or the judicial system has cleared or coegitim. His extradition
to the requesting state is then permissible, fon kb stand before its
judicial system, on condition that it will returninih after his trial and

passing sentence>

910 Article 3 paragraph A of the Gulf States Agreersent

11 Article 3 paragraph B of the Gulf States Agreeraent

12 Article 3 paragraph C of the Gulf States Agreersent

13 Article 3 paragraph D of the Gulf States Agreements
14 Article 4 paragraph A of the Gulf States Agreersent

1% Article 5 of the Gulf States Agreements.
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However, the agreements do not oblige the partesotply with a specific system for the
submission of an extradition application. The doenta required for extradition are listed in the
agreements and the relevant authorities in the ¢ewontries were named as channels for
transaction$*® Where an extradition file is absent, the consérihe suspect is needél.The
decision to extradite is the responsibility of thehorities in the two countries, providing that th
requested state informs the requesting one okitssibn, and a full explanation given in cases of

rejection, within a period of two montfi€

In addition, the agreements allowed for requests extradition by cable or telephone in
exceptional circumstances. It is then the dutyhef ¢country responsible for extradition to keep
the wanted person under surveillance until theagtion procedures are completed, which must
be within thirty days, with the right to releasemhif the complete file is not received. The
agreements permit an extension of this initial geétio another thirty days, all such periods to be

deducted from the term of senterice.

The agreements oblige the country requested taditrthe wanted person to hand over to the
requesting country all belongings which the suspastupon him at his arréé?.With regard to

the financial cost of extradition, the agreemeri$ige the requesting country to bear all the
costs??! In addition, they fixed a period of thirty days fine requested country to extradite the
suspected person. The requested country has niotoigklease the suspect or extradite him to

another country?

These agreements do comply with those concludeth@rprinciples of international lavand
they did strike a balance between the right ofrétgiesting and the requested states. At the same

time, they did not disturb the rights of the suspend gave them a guarantee of justice.

By way of demonstrating that the Kingdomaigtively participating in respecting and honouring

its commitment to such treaties, thus setting aamngte for other Islamic states to follow, a few

916 Article 6 of the Gulf States Agreements.
917 Article 7 of the Gulf States Agreements.
918 Article 8 of the Gulf States Agreements.
919 Article 9 of the Gulf States Agreements.
920 Article 10 of the Gulf States Agreements.
921 Article 12 of the Gulf States Agreements.
922 Article 14 of the Gulf States Agreements.
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cases of extradition of criminals between the Kmmdof Saudi Arabia and the Gulf States are
described. The handling of these cases was in @agoe with the bilateral extradition

agreements.

The first case was a request from Saudi Arabidh¢oUAE for the extradition of an Emirates
national to Saudi Arabia accused of owning andkiign alcohol and smoking opium, and also
driving a car under their influence while in Saédabia. The request was based on the fact that
the crime committed by the Emirates national wasdnordance with the first article of the
second part of the agreemé&fitThis Article stipulated that extradition is obligag if the two

following conditions were fulfilled.

" If the crime is one which carries a penalty of pbalspunishment or carries a

minimum imprisonment period of not less than sixths.

If the crime was committed within the requestingtetor outside the two countries but
the rules in the requesting country punishes fercitime, even if committed outside its
territory. Extradition is allowed for the wantedrpen even if he is not a subject of the

requesting country?*

The second case between Saudi Arabia and the UAEtheacase of a Syrian citizen whose
extradition was requested by the UAE when he w&saindi Arabia. He was accused of issuing a
cheque without supporting funds. The suspect aedephe accusation and agreed to his
extradition to the UAE without an extradition filEhe Kingdom agreed to his extradition.

The UAE based its request on Article 1 of Part 2hef Agreement in accordance with Article

7925 which reads:

“if the arrested suspect admits that he is the &hperson, and agrees to the accusation

directed to him, And if the concerned authoritinsthe two countries find the crime is

923 Kingdom of Saudi Arabia, Department of Investigatand the Attorney General, Extradition Departm@ase
number 135.

924 Agreement on Security Co-operation and the Biticm of Criminals between Saudi Arabia and theteth
Arab Emirates, Article 1 Part 2, (22 February 19€2y4/1402 AH), ratified by the Council of Minisgeon 24
March 1982 (28/5/1402 AH), hereafter United Arabiiates Agreement.

925 Kingdom of Saudi Arabia, the Department of Inigstion and the Attorney General, Extradition Deyent,
Case number 344.
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one of the crimes that allow extradition accordiadhe Articles of the Agreement, with
the consent of the suspect to his extradition witlerequest for an extradition file, the

appropriate authority is to extradite hifff®

The third case concerns the extradition of an led@m suspect who was living in Saudi Arabia.
The United Arab Emirates requested her extradiuth an accusation of betrayal of trust in
accordance with Article 1 of the agreement betwibertwo countries. The extradition was filed
in accordance with paragraph B of Article 6 of tigreement?’ Under the same articles, an
Egyptian national who was living in Saudi Arabiasnextradited to the United Arab Emirates,

accused of issuing a cheque with criminal intéht.

The fourth case was between Saudi Arabia and tharte of Oman. The latter requested the
extradition of a Portuguese national accused chtating fake banknotes and sentenced to five
years, reduced by half. The request was based ticieAt of Part 2 of the agreement between
the two countries. The Kingdom agreed to the exitad in accordance with paragraph B of
Article 6 of the agreemenift’ The same articles were used for the extraditiomrofEgyptian
citizen, accused of theft, to the State of Qatgajrain accordance with Article 1 of Part 2 of the

agreement>’ The documents were submitted in accordance witiclé 6/B.

The similarities in the articles of the various egmnents between Saudi Arabia and the Gulf
States are evident. As with the Syrian noted inséend case above, there was a similar case of
a Saudi citizen who issued cheques without supppriinds and was therefore accused of
embezzlement and cheating. The Office of Settlerm&@ommercial Bonds convicted him and
he fled the country to Bahrain. The Kingdom of Sacbia based its request for his extradition

926 United Arab Emirates Agreement, see n.924, Agticl

927 Kingdom of Saudi Arabia, the Department of Inigeion and the Attorney General, Extradition Dépent,
Case number 208.

928 Kingdom of Saudi Arabia, the Department of Inigeion and the Attorney General, Extradition Dépent,
Case number 47.

929 Kingdom of Saudi Arabia, the Department of Invgation and the Attorney General, Extradition Deprit,
Case number 380.

93%Kingdom of Saudi Arabia, the Department of Invgation and the Attorney General, Extradition Dépant,
Case number 333.
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upon Article 1 of Part 2 of the agreement. The seary documents were filed by the Saudi side
in accordance with Article 6 of the same agreemént.

5.6.3 Agreement for security co-operation with thé&kepublic of Yemen

The Kingdom of Saudi Arabia and the Republic of ¥ensigned in the city of Jeddah orf"27
July 1996 an agreement for co-operation on secaritythe combating of crime. The Agreement
was ratified on 8 January 19972 The main thrust of the Agreement is co-operation o
security, and consists of 25 articles. Section 2er® co-operation on the extradition of
criminals, Articles 11 to 25. These included thikofeing provisions:

* The terms are identical to those of the agreeméiatsSaudi Arabia signed with
the Gulf States.

» Extradition of a wanted person is permissible ifikea subject of the country
requested to extradité®

An example of the application of this latter proersis the case of a Yemeni citizen who was
living in Saudi Arabia and accused of killing anatiYemeni national living in the Kingdom.
The government of Yemen requested the extraditidheosuspect in accordance with Article 11
of the Agreement, which reads “the extradition inals is obligatory if the application fulfils

the following conditions:

a) if the crime according to the details provided bg tequesting country is one
of the Hudoodor Qusascrimes or the minimum punishment for the crime is
not less than six month of imprisonment.

b) If the crime is committed in the land of the rediregs country or committed
outside the territories of the two countries and thw in the requesting
country punishes for the crime if committed outdigderritory, extradition of

931 Kingdom of Saudi Arabia, the Department of Invgation and the Attorney General, Extradition Deqrit,
Case number 212.

932 Decree of the Council of Ministers number 1, datddMay 1997 (6/01/1418 AH), and Royal Decree numbe
M/1 dated 16 May 1997 (8/1/1418 AH) [hereafter nefd as the “Yemen Agreement”].

933 |bid. Article 11, Section B.

208



the citizen in such case is permissible if he isational of the country

requested to extradité>*

In accordance with Article 11 of the Agreement, 8aidi government requested the extradition
of a Yemeni nationaf® who was involved in a crime. The extradition fileanged by the Saudis

was in accordance with Article 16 of this Agreemi&ftin accordance with these articles, the
Saudi government requested the extradition of s¢véemeni citizens suspected of other

crimes. A good example is the case of a Yemersagitivho was accused of breach of tfdst.

Another case was that of a Yemeni national who a@sised of embezzlement of the sum of
two hundred and five thousand eighty Saudi Riygienvhe was working in Saudi Arabia. The
Kingdom requested his extradition in accordanceh whtticle 11 of the Agreement and the

extradition was arranged in accordance with Arti&*®

The outcome of this agreement is well reflectedniore serious crimes, such as terrorism, that
the Kingdom suffered greatly from for a long periaal particular after September 2001.
Security co-operation has been very fruitful undresr umbrella of this Agreement. Of late, the
two countries have exchanged the extradition otigsowanted for security reasons. A number
of commentators have noted the volume of extraustioetween the two countries. For example,
Yemen and Saudi Arabia have exchanged numerougdsspursuant to a security agreement
between the two countries in 2004 The government of Yemen has extradited to Saudbiara
more than 37 suspects in the last two years. Titer laas extradited to the former more than 35

suspects, including some suspected of taking pathe attack on the French oil tanker (the

934 Royal Decree number M/1, n.902, Article 11.

935 Case number 170, the Department of Investigatizhtiae Attorney General, Extradition Departmenydsa
Arabia, Riyadh.

936 yemen Agreement, see n.932, Article 16.

937 Case number 407, the Department of Investigatimhtiae Attorney General, Extradition Departmenudsa
Arabia, Riyadh.

938 Case number 276, the Department of Investigatimhtiae Attorney General, Extradition Departmenydsa
Arabia, Riyadh.

939 Mohit Joshi, ‘Yemen extradites 5 suspected testsiio Saudi ArabiaTopNews28 March 2009),
http://www.topnews.in/regions/yemen?page=5 (acak$SeMarch 2010).
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Limborg) along the Yemeni coast in October 20620n 2£' March 2004, the Saudi extradited 8
suspects to Yemen and in return, Yemen, extradit8dudi nationals to Saudi Arabfa.

The success of this Agreement between Saudi AratiaYemen may be attributed to many
factors. Primarily, it is the harmony in the setupolicies of the two countries and similarities
in the punishment systems. Because the Yemenilpueist system contains severe punishments
for the severHuduud crimes, which are considered to be offences ag&iosl, each crime

carries a specific, severe punishm&hfhese crimes are:

* Apostasy - the rejection of Islam by word. The gtiment is death.

Theft - the punishment is severing the right hand.

* Transgression - the punishment is death.

Highway robbery - punishments include executioogiixion, or exile.

Adultery - the penalty is flogging, with 100 strekéor the unmarried, and

flogging plus stoning for the married.
¢ Slander or defamation - the penalty is floggingw80 strokes.

* Drinking alcohol - the penalty is flogging, the nioemn of strokes not being

specified.

This means Yemen has the right to receive crimif@lsnost of these crimes. The punishment
for these crimes is only limited to Yemeni and Saudhtionals. This condition is
disadvantageous to the Agreement, because it ismtgh for extradition if the penalty for the
crime upon which the extradition case is built exia the law of the requesting country but does

not exist in the law of the of the country to whitle suspect belond$®

%0 g5ee Alotaibi, n.73, at 298.

%1 gpA, ‘Kingdom and Yemen Extradite Detainees’, Sath{21 March 2004),
http://www.saudinf.com/main/y6987.htm (accesseda&8d1 2010).

92 A Al-Sarafie Altaawun Algadaee Aldawli Fi Almagal Alginaee Faalam Alarabi[Extradition of criminals in
the Yemeni law system], Arab Forum workshops, Sysacltaly, 5-11 December 1993, (Beirut: Dar ainlel
liimalaien , October 1995), at 125-126

943 3. Hisiey, Arab Forum Workshops, Syracuse, Ital§1 December 1993, (Beirut: Dar al lelm limalajen
October 1995).
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It can be seen that the Agreement between the dwotges does not add anything with regard
to the non-extradition of nationals, because thas whe case in the Riyadh Agreement, in
accordance with Article 39 of the Agreement sighgdaudi Arabia and Yemen in 1983. Before
the signing of this latter, Yemen in several casgscted the extradition of its own citizens to
Saudi Arabia, sticking to the principle of non-@xition of its nationals. Amongst these
examples was one of a Yemeni, suspected of invaweim a murder case, and another who was
suspected of theft while working in Saudi ArabidheTYemeni government decided not to
extradite them, but also decided not to allow thenescape justic¥’ In accordance with the
Riyadh Agreement, it was the duty of the governmeintremen to put them on trial. The
legislation of the Yemen government does not altbes extradition of any national, stated in
Article 29 of the constitution, which reads:s not allowed to extradite any Yemeni citizen t
any foreign authorityArticle 16 of the Law of Criminal Procedure in ivien indicates that it is
not allowed to extradite any Yemeni subject forriane committed abroad. This is in line with
the Riyadh Agreement, which in Article 39 stiputatihe permissibility of non-extradition of

subjects’®®

The same goes for the agreement between SaudiaAaaioi Yemen in Article 11 Section B of
the more recent Agreement, which referred to thejssibility of the extradition of nationaf§®
Despite the provisions for both the Yemen and Saualia using the right of non-extradition of
their subjects, neither party has exercised tigistrand has adhered to the international principle

of permissibility of extradition of their own natials.

Some scholars argue that there are three sdfifdes this international principle. Firstly, a
direct text could be found in the constitution loé tstate requested to extradite, leaving no space
for argument or discussion. Secondly, althoughetheright not be a direct article in the
constitution on the matter, but a continuity ofertjng extradition of national subjects over a

period of years will allow reference in such cawethere being a customary law. This practice is

%4 3ee Al-Sarafie, n.942, at 127.

943 Article 39 of the Riyadh Agreement. An unoffictaénslation, but endorsed by the Council of Arammisters of
Justice, can be seen at ‘Riyadh Arab Agreemeniudicial Co-operation’, (6 April 1983),
http://www.unhcr.org/refworld/publisher, ARAB,,,3a&88d8,0.html (accessed 3 March 2010). (Hereaftezdta
the Riyadh Agreement).

%8 Yemen Agreement, see n.932, Article 11 paragBph

%7 See generally Alrousi, n.188.

211



based on the principle of maintaining the sovertgigii the state requested to extradite. Thirdly,
in international and bilateral agreements, parttied text of the agreement might be the
permissibility of extradition of criminals betwedme two countries or the contracted countries.
In such cases, a request for the extradition adteonal from the other country is only a request
to bring the citizen who holds the nationality bt country to trial according to the judicial

system of that country and no extradition is foroethese cases.

It is much easier, therefore, to request the eittoadof, say, a Yemeni living in Yemen than
requesting the extradition of a Yemeni citizendiyiin another country, to avoid the application
of the principle of permissibility of subjects refed to above. One example is that the Saudi
authorities made a request ori"May 1985 to the Egyptian government for the esitial of a
Yemeni national who was living in Egypt and waniedSaudi Arabia for issuing cheques
without credit when living in Riyadh. The Egyptianthorities arrested the said Yemeni national
and the Attorney General agreed to his extraditmidaudi Arabia. While the extradition file
received from Saudi Arabia was being investigatbd, Egyptians discovered that there were
outstanding charges against him in Egyptian pdteéions in 1986, a short time after his arrest.
He was convicted in front of the Egyptian court®mhis confessing, in an attempt to avoid
extradition to Saudi Arabia. After passing senteriike Egyptians informed the Saudi side that
extradition would take place on®8Varch 1990. Before the arrival of the represéveatof the
Saudi government to finalise the extradition, thggyiEians discovered a new judicial verdict
against the same national from the Egyptians colitie date of extradition was amended on
April 8, 1990. The suspect was finally extraditedSaudi Arabia on July 11, 1988

Perhaps, amongst the most important extraditionsaedrity agreements the Kingdom of Saudi
Arabia has concluded are those signed with Paketaniran. Regionally, in the context of the

Middle East, and Asia, these two meetings represeinbth a step forward and a development in
the field of extradition to reaching out to non-Arstates. However, it is important to add that
both countries (Iran and Pakistan) do share withdBArabia an Islamic heritage and interests.

Both Pakistani and Iranian workers are to someeategery visible in the Arabian Gulf, and in

%48 Egypt, Ministry of the Interior, Department of Geal Security, Interpol Information Centre, Filenmber
123/2Ex.
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Saudi Arabia itself. These shared factors probabhtributed to the genesis of such agreements
and understanding with Saudi Arabia.

5.6.4 Agreement for the extradition of criminals béveen Saudi Arabia and the Republic of

Pakistan

This Agreement was concluded between Kingdom ofiBAtabia and the Islamic Republic of
Pakistan in 1984* It consists of 19 articles, including the followiimportant provisions. The
Agreement listed twenty-two crimes for which exttimh would be permitted®® on the
condition of dual incrimination in the systems bkttwo countries and the crime would be
penalised by not less than one year in’fil.

The Agreement stipulated non extradition in théofeing cases™?

If the crime was of a political nature, leaving ttr@eria for deciding that to
the country requested to extradite. The Agreemefetned to specific crimes
which would not be regarded as political crimes &mdwhich, therefore,

extradition would be permissibié?

If the crime was committed in the territory of tlweuntry requested to
extradite. Here, the Agreement adopts the regigmahciple for the
application of the criminal script.

If the person wanted for extradition was tried©under investigation for the
same crime in the requested country, or if hisl tiw@k place in a third
country for the same crime. The wording of thisaggaph is lacking in
precision, in spite of so many details. The Agreeinadiows for extradition in
cases in which the person had been on trial prelyoar under investigation
in the same country. With regard to third countribss was covered only in

the case of the trial of a wanted person. This gittee possibility of

949 Decree of Council of Ministers number 222, da@ellily 1984 (10/10/1404 AH) and Royal Decree number
M.46 dated 5 August 1984 (8/11/1404 AH). (Hereaftdted the Pakistan Agreement.).

99 hid, Article 2.

%1 pid, Article 2, at par. 1.

92 |bid, Article 3.

%3 bid, Article 3, at par. A.
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extradition if he is under investigation. The Agremt stated the right of
every country to decline the extradition of its jeabs provided that it would

take responsibility for dealing with the crimes cuoitied *>*

The wording of the text gives the possibility otkgarty waiving its right of non-extradition,

just as the text gives the right of declining edlitian.

With regard to an application for extradition ahé documents requested, the Agreement stated
that requests for extradition are to be submittgdhe relevant authorities in the requesting
country to the requested party through diplomakianmels’® The request could be sent either
through those channels or directly by post or tghounterpol. When it is important to
temporarily hold a suspect, the Agreement pernhiés use of any means of communication,
provided that the basis for the decision to hotda court decision, is attached to the application.
Moreover, the application should include the typel aescription of the crime, such as date,

place, and description of the susp&tt.

In addition, the Agreement detailed the documeatdée included in the application. If the

documents not be received within thirty days, this right of the requested country to cancel the
holding or to extend it to a maximum of anotherdHys. The cancellation of the holding of a
suspect will not affect the right of extradition ehthe documents are received. Any holding

period is to be deducted from the punishment pdridte requesting country’

The Agreement follows typical bilateral agreemdmysgiving the authority for deciding on an
extradition application to the relevant authoritiedhe country requested to extradite. When an
application is rejected, the reasons should beagx@d within 60 days. The Agreement added
that where the information provided is inadequatedeciding on the extradition, it is the right
of the receiving country to ask for more informatim be provided by the requesting country
within a month, unless this period can be extendeter the terms of the bilateral Agreement for

another montfi>® In the case of delay in the extradition, if a wanperson is under trial or

94 Decree of Council of Ministers number 222, n.948ticle 4.
%% |pid, Article 5, at par. 8.

98 pid, Article 8, at par. 1-3.

%7 |pbid, Article 5, at par. B.

98 hid, Article 6.
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convicted of a different crime in the requestedntoy it is the right of the requested country to
take a decision to delay the extradition up todbmeapletion of the trial. It is also the right ofth
requested country in such a case to extradite uspest temporarily for investigation or trial,
with an undertaking from the requesting countrkéep him under arrest or to re-extradite him
within 90 days if the person in question is oneitsf subjects. With this, the Agreement
established the principle of extradition for traaly.*>°

Furthermore, the agreement covered the handing meeedures by stating that the requesting
country is to be informed of the date and venuéasfding over of the suspect, which should
take place within ten days unless the requestingicy agrees otherwis&’ The wording of this
part of the Agreement fixes the minimum period &xtradition without fixing a maximum

period. This could be taken as a weakness.

According to the Agreement, if the requesting cogritils to receive the extradited person
within the fixed date, it is the right of the regted country to set him free, unless the requesting
country requests a delay in the handing over,astlevo days before the end of the fixed date,

for a period not exceeding 15 days.

When a person has already been set free for the same, it is the right of the requested
country to reject the application. In the casel® €scape of a suspect and his return to the
territory of the country requested to extradite hitmis the right of the requesting country to

submit an application for his extradition withotaahing any documents with the applicati6h.

The Agreement endorsed the principle of speciéjtystating that the person is not to stand trial
except for the crime for which the application isbsnitted or for crimes committed after
extradition. Despite this, it is permitted to haldrial if the opportunity of leaving the territoo§
the country he was extradited to was not takeniwitirty days of the date of being set free or

upon his voluntary return to it after his departiffe

99 Decree of Council of Ministers number 222, n.948jcle 9.
%0 pid, Article 10, at par. 1.

%% pid, Article 10, at par. 2.

%2 pid, Article 10, at par. 3 and 4.

%3 bid, Article 12, at par. 1 and 2.
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In the case of multiple extradition applicationsnfr more than one country, whether for the same
or different crimes, the Agreement leaves it to riaguested country to make a decision, taking
into consideration the conditions and circumstanoeduding the nationality of the wanted
person, the place of the crime, and the importasfcthe crime, in addition to the dates and
sequence of the extradition applications. The Auges® permits the requesting country to
delegate the right to re-extradite a person toir@ ttountry on condition it has submitted an

application for extradition within the same perf§d.

It is clear that the Agreement gives priority te tbrinciple of character in applying criminal law;
followed by the principle of the regionalism of tapplication. Note that this is not in line with
the standard bilateral agreements between SaudlisgAend the Gulf states. The other area in
which this agreement is different from that betwabe Saudi Arabia and other countries
concerns properties, as this agreement obligesreéheested country upon receiving the
application for extradition to enumerate the toaked in the crime or preparation for it.
Moreover, the requested country has to enumeraterperty found with the suspect upon his
arrest, including any obtained as a result of tiraez Such tools and properties are to be handed
over to the requesting country, even if extraditif@ils or if the suspect escap&3.The
Agreement also determines that in the case of lagges resulting from the handing over of any
tools and properties, the cost is to be met byrégqeiesting country. The cost of transporting

these items is also the responsibility of the rsting country’®®

The Agreement includes other provisions, coveriagtens such as obliging the two countries to
permit transit through their territories for a washiperson the subject of an application by a third
country, provided that the requesting country dpescithe transit permission required without

any obligation on the receiving country to graansit facilities for its citizens or for individusal

on trial in its territories®’

Furthermore, the Agreement arranged the detaisiadition expense’s®

%4 Decree of Council of Ministers number 222, n.948jcle 13, at par. 1 and 2.
%3 pid, Article 14, at par. 1 and 2.

%8 pid, Article 14, par. 3 and 4.

%7 |bid, Article 15, at par. 1 and 2.

%8 bid, Article 16, at par. 2 and 3.
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* The requested country to bear all costs up to thestaof the wanted person.
Apart from that, all other costs to be met by thardry requesting the extradition,
on condition that the extradition is fulfilled.

* The requesting country to bear transit costs.

* The requesting country to meet costs arising froenreturn of the person to the
place he was in at the time of his extraditionitibecomes evident that he is

innocent or not convicted of the crime for whichvings extradited.

The Agreement obliges the requesting country torinfthe requested country of the results
of the investigation into the extradited persord emsend an authenticated copy of the final
verdict on the conviction of the extradited perS&hThis is more detailed than previous

agreements and includes provisions and articlepardtof prior agreements.

One example of the practical application of the eggnent is the case of a Pakistani citizen
who committed a murder in Saudi Arabia and fledP&iistan. Based on Articles 1 and 2 of
the agreement between the two countries, Saudii&fampplied for the extradition of the

suspect.

Article 1 reads that the two countries agree toaghte criminals to each other, subject to the
conditions specified in the Agreement, if the pargavailable within the boundaries of the
country requested to extradite him and he is susgexf or indicted for one of the crimes

listed in the annex to this Agreement, if the ctinds provided in Article 2 are fulfilled.
Article 2 of the Agreement stipulates the crimasvithich extradition is permissible:

* Crimes punishable by the laws of the two contractedintries and with
imprisonment for not less than one year if the eyec# has been issued, or with

more punishment. The second case is imprisonmenindd less than three

%9 Decree of Council of Ministers number 222, n.948jcle 17, at par. 1 and 2.
7% Case number 78, the Department of Investigatiahthe Attorney General, Extradition Department,dau
Arabia-Riyadh.
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months, or with more punishment but in this cagesétntence has not been issued
yet.

» Crimes that the laws of the two countries punishafperiod of not less than one
year of jail.

» If the extradition application contains more thare @rime punishable in the laws
of the two countries. Some of these crimes areoe¢red under the provisions of
paragraph A of this Article and extradition forrogs that fulfill the conditions of

extradition®’!

In addition to the detailed provisions and new @ptes not included in previous agreements,
this is notable for the adoption of a mixed styleoutlining the crimes that permit extradition.
This combines the minimum punishment for such csimed the listing of very serious crimes.
No reference to the degree of seriousness or pueists is made. For example, Article 2 of the
Agreement states the following “criminals are toelx¢radited for crimes that the laws of the two
contracted countries punish with imprisonment fat tess than one year, or with more
punishment or imprisonment for not less than thmemths, or with more punishment® An
appendix designating 23 serious crimes that req@rxéradition was attached to the
Agreement’® The details of this Agreement reflect the mutudkiest of the two parties in
combating crime. Such details are necessary todaaoy ambiguity arising from the fact that
Pakistan is an Islamic country but not an Arab ¢ouas its own languages and traditions, and
does not border Saudi Arabia. Both English and &ralere adopted as the official languages of
the Agreement. This makes it different from theeagnents with the Gulf and other Arab

countries, which have a conformity and similaritytieir articles.

This is mainly due to the fact that the six Gulat®s are united under the umbrella of the
Council for Gulf Co-operation. The member stateshef Council live under the same security,
economic, social, and religious conditions. The saan be said of countries like the Yemen.
The historical, religious, and cultural ties betwehese countries are very helpful in solving

problems, especially in security matters. Neveeb®l despite some political, social, and cultural

97! pakistan Agreement, see n.949, Articles 1 and 2.
972 |bid, Article 2.
73 |bid, Appendixes of crimes which permit extradition @eting to Article 1.
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differences between Saudi Arabia and other Islasnimtries, common interests, especially in
security matters, necessitates co-operation betvileexm, to combat crime through bilateral

security agreements. The last few years have va&tethe signing of several agreements aiming
at combating terrorism, which has become wide-gptheoughout the region after September

11, 2001A good example is the security agreement betweedi@aabia and Iran.
5.6.5 The security co-operation agreement betweema&li Arabia and Iran

In response to new threats to security, Saudi Araibrough Interior Minister, Prince Naif bin
Abdulaziz (who justified the meeting between hisuminy and Iran) emphasised the special
relationship between the two countries and the sstyefor dialogue and co-operation to reach a
meeting point’* Moreover, he pointed out the importance of co-apien between the two sides
to enhance security and stability in the regiorkin@ into consideration the international
agreements and treaties governing such co-operdtlm Agreement was signed in Tehran on
11™ April 20017 It was approved by the Saudi Council of MinistéBecree no 186 dated
18/09/2001 (29/06/1422 AH), issued by a Royal Dec/31 dated 26/10/2001 (6/07/1422
AH).%"® The Agreement comprises 12 articles.

From the above discussion, it can be assertedHisaagreement with Iran was not as detailed as
that, for instance, concluded with Pakistan. Theitlen the latter was probably due largely to
the religious similarity, with both Pakistan andu8eArabia being Sunni majority countries and
the fact that there is a strong Pakistani workfgoesence in the Kingdom, as well as other
interests through this community. As for Iran, 8eudis probably thought a security agreement
and co-operation would be a step forward towarstsanger arrangement in the near future. This
is justified by the deterioration of the Iragi sition and the indirect involvement of the two

countries there. Further, with the existence otads minority of Shig, mainly concentrated in

97% Asharq AlawsafThe international newspaper of the Arabs], issa®617, (London 28 March 2005).

7% ‘saudi Arabia and Iran sign security agreemeas, April 2001),
http://www.saudiembassy.net/archive/2001/news/pégeas$px (accessed 12 March 2010).

97 Decree no 186 of the Saudi Council of Ministested 18/09/2001 (29/06/1422 AH).
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the Eastern province, and which occasionally, stotften publicly’’’ a good agreement with

the Shi’ite Republic of Iran would help containghfouble and ease it.

No doubt, the level of the relationship betweends@wabia on the one hand, and Pakistan and
Iran on the other, has had its impact on the tweemgents. The strong relationship between
Saudi Arabia and Pakistan has been translatedaintery detailed agreement. The political
differences and atmosphere of non-confidence thatacterised the relationship between Saudi
Arabia and Iran after the Islamic revolution in tagter in 1979, has been translated into an
agreement that is more general. Political developsiim the international arena led to some co-
operation between the two countries in the late0$%nhd the beginning of the new millennium
at the economic, political, and security levelswedwer, the American National Council on US—
Arab Relations considers that despite the Iran ément, considerable difficulties still
remain®’® It is worth noting that Saudi Arabia has a consitiee number of its subjects wanted
for justice who fled the country to Afghanistan amade their way to Pakistan or Iran. The
widening spread of terrorism after September 10128 one of the main reasons for regional
co-operation on security issues, with bilateraleagnents aimed at combating terrorism and the

extradition of criminals and suspects.

Through its diplomatic efforts and activities, tkengdom of Saudi Arabia managed to further
conclude a number of multiple/multilateral agreetaesn extradition. There were both regional
as well as international. The idea beyond the disphd discussion of the said agreements and
treaties is to show to what extent is extraditi@ediming an important issues, especially those
concerning national and state security matters,adsal to further confirm the will as well as the
ability of Saudi Arabia in making efforts in thisea. As noted above, the tragic events of the
9/11 attack, and the London July bombings, sucogedibarrage of terrorist sabotage incidents
in Saudi Arabia, the security factor therefore Ineeaa subject of concern not only in the
Kingdom, but in the Arab region and internationaffgr example, on Friday November 16 2007,

the Kingdom embarked on providing a tough and Higth security force to secure the oil

97 For example in Al Taif in early 2009, Arab Netwdde Human Rights Information, ‘Shia reformist NifBakir
al-Nimr persecuted by security forces for critinggigovernment policies, (22 March 2009),
http://www.ifex.org/saudi_arabia/2009/03/25/shidormist_nimr_bakir_al_nimr/ (accessed 12 March 2010

978 Abdulaziz Sager, ‘Saudi Arabia, Iran, and the S8e#or Regional Security’, (28 June 2005) http:/imsaudi-
us-relations.org/newsletter2005/saudi-relationsrggt-06-28.html (accessed 12 March 2010).
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facilities in the country. It was noted in this pest that “Saudi Arabia is building up a special
35,000 strong rapid reaction force to protect itergy installations from attacks by militants
targeting the world’s largest oil exportef?

This move brought both encouraging solidarity a#l a® expert help from other countries. This
can be explained by both the shared, perceilezht of terrorism to the national and economic
interests of those countri&¥.

Whether in the U.S., Britain, or the Middle Eastaorth Africa, national and internal security
as well as stability, became many countries’ higlpesrity, which as a result called for both
multi- and bilateral agreements on extradition thedarrest of alleged or suspected terrorists and
criminals and international organised crime. Thtefahad become, in a way, linked to terrorism
through money laundering, illegal arms smugglingd amafficking. This called for an
international response, and both Saudi Arabia hadJtK. were amongst the first initiators. Jack

Straw (former British Home Secretary) noted that:

“In the coming year we want to see further progrdss example, agreement in the
United Nations on a Comprehensive convention onrofiem and agreement to a
European Evidence Warrant. In my speech at the Bhe@l Assembly last September, |
called for an international Arms Trade Treaty whiamong other things, would help to
keep weapons out among other things, would hekeép weapons out of the hands of
terrorists. The international community needs taticwe to strengthen and uphold the
international consensus against the proliferatibnveapons of mass destruction...and
also working to ensure the implementation of Ségutiouncil resolution 1373 which

creates legal obligationsn all states to crack down on terrorists, theppsuters and

their sources of finance. The swift extraditionnfrdtaly to the United Kingdom of a

suspect in the attempted bombings on 21 July detnaded the effectiveness of the new
European Arrest Warrant. We are very grateful slthlian government and authorities

for implementing both the spirit as well as theédeof that warrant®®*

7% Simon Webb, Saudi builds security of 35,000 tordual’, (16 November 2007),
98r(1)ttp://www.reuters.com/article/worldNews/idUSL152f51I720071116 (accessed 12 March 2010).
Ibid.

%! See generally Straw, n.38.

221



But this shared, perceived threat, and its globaponse, required not only common will, but
significant finances. For instance, the U.K. haguaed thousands of surveillance cameras,
which have cost millions of pounds (10,000 in Lonmdalone, costing £200 milliofi}?
Recruitment for an expansion of security persohiaslrequired further equipment, training, and
therefore funding. In the Saudi case, the Kingdoedichted to its oil companies’ facilities

millions of dollars in order to safeguard its owhinstallations?®®

But this shared threat from what has become terftedorists” is also controversial and
debatable. This leads to a discussion of this teom different perspectives. Terrorism, like
‘political offence’ (discussed in more detail in &iter 3, section 3.5.1), is seen differently by
different states and is thus controversial. Where country may, for instance, see an individual,
group, or even a state as a terrorist, others reayasliberator, and a freedom fighter. Many
views would not disagree that acts of terrorism hhigause devastating consequences,

destruction, and the killing innocent civilians.

“Terrorism refers to the use of violence for thegmse of achieving a political, religious
or ideological goal the target of terrorist actsr dae government officials, military
personnel people serving the interest of governsyamtcivilians. Acts of terror against
military targets tend to blend into a strategy atgilla warfare. However, one man’s
terrorist is another man's freedom fighter. Randmmlence against civilians

(noncombatants) is the type of action most widelydemned as ‘terrorism.’

Acts of terrorism can be perpetrated by individugl®ups or states, as an alternative to
an open declaration of war. They are often caroeidby states, or those who otherwise
feel powerless. States that sponsor or engageeirugk of terrorist tactics tend to use
more neutral or positive terms to describe theimavembatants, - such as freedom
fighters, patriots or paramilitaries while the etar states become fought tend to use

more negative terms like terrorisrtt*

982 justin Davenport, ‘Tens of thousands of CCTV cameyet 80% of crime unsolved’pndon Standarg19
September 2007), http://www.thisislondon.co.uk/newgle-23412867-
details/Tens+of+thousands+of+CCTV+cameras%2C+yeteB&rime+unsolved/article.do (accessed 13 March
2010).

93 See generally Webb, n.979.

94 Definition of terrorism, http://www.wordiq.com/dsfition/Terrorism (accessed 20 March 2010).
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Others see it differently. Noam Chomsky, the Amamidntellectual, argues that terrorism is
often sponsored by governments via funding of amgdions that train paramilitary groups
supposedly to counter terrorist.

According to the 1937 definition of the League adtidns Convention, terrorism is about all
criminal acts directed against a state and intendiedalculated to create a state of terror in the
minds of particular persons or a group of persarih® general publit®® But more recently, in
November, 2004, a UN panel defined the term asy aution intended to cause death or serious
bodily harm to civilians, non-combatants when toieppse of such act, by its nature or context,
is to intimidate a population or compel a governtm@nan international organization to do or
abstain from doing any act®

Perhaps the most comprehensive definition, covaasmgcts of this type of political violence, is
that given by Truth and Justice. “Terrorism is destion of people or property by people not
acting on behalf of an established governmentHergurpose of redressing a real or imaginary
injustice attributed to an established governmemti @aimed directly or indirectly at an
established government:®

Not all cases of destruction of people or propetg terrorism. The important definitive

characteristics of terrorism are:

1. The act of destruction is performed by a persogroup of persons not acting on behalf
of an established government.

2. The act of destruction is performed to redressabaeimaginary injustice.

3. The act is aimed directly or indirectly at an eBslied government, who is seen as the

cause of the injustice.

93 Definition of terrorism from Economic Expert, hifoww.economicexpert.com/a/Terrorism.htm (accesked
March 2010).

96| eague of Nations Convention definition of terson, 1937,
http://terrorism.about.com/od/whatisterroris1/sdib&T errorism_2.htm (accessed 20 March 2010).

%87 Definition given by Kofi Annan when addressing tiesing Plenary of the International Summit on
Democracy, Terrorism and Security — ‘A Global Stmat for Fighting Terrorism’, available at
http://www.un.org/apps/sg/printsgstats.asp?nid=1(&46essed 20 March 2010).

%8 Truth and Justice, ‘Truth, Honesty and Justice Alernative to Wars, Terrorism and Politics, Wt
Terrorism?’, (14 July 2002), http://www.truth-angstice.info/defterror.html#fn2 (accessed 2 Marcth®@0
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Without these characteristics an act of destructibpeople, or property is not terrorism. It is
either an accident, or an act of war, or a mattézrnal, or an ordinary, common law crime

(murder, arson etc).

» If destruction of people or property is caused temtionally, it is an accident.

» If destruction of people or property is undertak®snor on behalf of an established
government against another country it is consideradnot terrorism

» If destruction of people or property is undertak®snor on behalf of an established
government on its own territory, it is considerechater of policy, not terrorism.

» If destruction of people or property is undertakethout justification, it is considered an
ordinary common law crime, not terrorism.

» If destruction of people or property is not aimgaiast an established governmdnit is
aimed at private individuals or groups, it is calesed an ordinary common law crime,
not terrorism, even if such act is aimed at redngsa wrong, because disputes between
private individuals should be settled through ama@shed legal system operated by an
established government, not by taking the law arte’s own hand®®

Regardless of the above definitions and controgerever the term ‘terrorism’, nation-states are
still calling for global gatherings to combat teismn, or are concluding bilateral and multi-
lateral agreements on the subject. In the Saudi, ¢as Kingdom has concluded — besides those
discussed above — bilateral and multilateral agesgsnon extradition and other related issues. It

is relevant to this study to examine certain othe

%9 Truth and Justice, see n.988.
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5.7 Multilateral agreements
5.7.1 The Arab League extradition agreement

The Council of the Arab League approved this agexeran 14 September 1952 in its sixteenth
regular session. It was signed by six stat®Fhe Agreement consists of 22 articles that inaude

the following provisions.

Extradition is obligatory if the person is wanteanvicted, or on trial for one of the crimes
stated in the Agreement when the crime for whidhnaghtion is requested was committed on the
soil of the state requesting extradition, or conbeditoutside the requesting and requested
countries’® Also, extradition is obligatory if the crime forhich extradition is requested is for a
crime subject in the laws of the two states to glument by imprisonment for one year or
more?®? The Agreement increased the minimum punishmerriofes for which extradition is
permissible to one year, unlike the bilateral agreets with the Gulf States, which had a
minimum punishment of 6-months imprisonment. Moepwthis Agreement followed the
condition of dual incrimination.

With regard to the gravity of the crimes, the Agrnemt used a three-fold classification of
misdemeanour, felony or violation. In spite of exdee discussion among the delegates on this
point, the Saudi and Yemeni delegations registéned reservations about this article. They
explained their position with the fact that theigia systems in their countries do not follow
such a system. In addition, in their criminal sysdethe two countries include punishments of
lashing and amputation that are more severe th@ndonment. To avoid disputes that might
arise from this article, the Agreement stated tia¢re there was no identical punishment for the
crime in the requesting country, then extraditioauld not be obligatory unless the person
wanted for extradition is a subject of the requesttountry or a subject of another country

applying the same punishméfit.This is regarded as a violation of the conditidndoal

990 The Agreement was signed by Saudi Arabia on 23 W88 (9/09/1372 AH). The ratification documentsave
deposited at the General Secretariat of the Arahgle; seeThe Arab League Collection of Treaties and
Agreements(Cairo: Arab League 1978), at 95. Hereafter datlee Arab League Agreement.

9% pid, Articles of the Agreement.

992 |bid, Article 2.

993 |bid, Article 3.
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incrimination, and is also taken as proof that thigeement takes into consideration the laws of
the country requested to extradite, stipulatingitadoes that the crime committed must be

punishable according to the laws of the requesbedtcy.

This condition has always been seen as one of ihéeting factors in the extradition of
criminals for three reasons. Firstly, the crimelddae one that could happen on the territory of
the country requested to extradite because obdstion or its own system. Secondly, the crime
might be a dangerous one that has a direct commewfith the country’s interest, but this might
not be true for the country requested to extraditeally, the condition that the crime must be
punishable in the country requested to extradite real constraint. For instance, if someone
committed a crime in Saudi Arabia and fled to aeotbountry where the crime was not
considered to be of the same level of seriousnéms,Saudi authorities would find real

difficulties in extraditing the suspect to facetjos.
The Agreement covered circumstances in which eitioadvould not be permissible.

» If the person requested for extradition was alreaalyrial for the same crime and found
not guilty or had sentence passed, or was undestigation for the same crime. In this
case, extradition is to be postponed until the ehthe trial. The agreement approves
temporary extradition to the requesting countrycondition that it will return him after
the trial but before serving the sentefdteThis is also the case in the bilateral
agreements between Saudi Arabia and the Gulf States

» If the case is dropped, based on the rules ofdhaesting and requested countries, the
rules of Islamic criminal legislations being appli@ those countrie¥>

* In cases of crimes of a political nature, the Agrest left the definition of a political
crime to the country requested to extradite. Thisken to be one of the disadvantages of
this Agreement, because it leaves the door opa@mctode political crimes in the widest
meaning’”® In the bilateral agreements between Saudi Arabhiaaiher Arab countries,

994 Arab League Agreement, see n.990, Article 5.

99 |hid, Article 6.

996 Al Hamsahri M,Mashrooa Itfagiat Tasleem Almugremeen Bain Al DAlatabia [Arab agreement for the
extradition of criminals], (1974) 69purnal of Egyptian Securityat 151.
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political crimes excluded aggression against Hedd3tate and their families, as well as
murder or crimes of terrorisii’

* The agreement incorporated the principle of the-pemmissibility of the extradition of
subjects, although a decision to extradite is dpethe requested state. When extradition
is refused, the requesting state should take ragpbty for trial and could make use of

the investigations carried out by the requestintpsSt®

In the case of multiple requests for the extraditdd the same person for the same crime from
different countries, the Agreement stated that witenrequested state received such multiple
extradition requests, the priority was first thatstmost affectedby the crime, then the state on

whose territorythe crime was committed, and then the state tchwhiesuspect belongs

When the extradition requests are for differentes by the same person, the highest priority is

to be accorded to the state requesting extradiiisn’®

This agreement follows the same lines
as the bilateral agreements between Saudi Araldattas Gulf States, in which the regional
principle comes before the principle of the perdipnarhat is, the crime is tried at the place of
the crime and not the country of the criminal. TAgreement is more precise in dealing with
multiplicity of extradition requests. In the bilad¢ agreements, this was left to the circumstances
and events surrounding the crime. The languagbeobilateral agreements gives determination

of the priority to the state requested to extradite

It also decided on therinciple of competencé\ccording to this, the extradited person is doly
stand trial for the crime he is extradited for tlost he commits after his arrest. Furthermore, the
Agreement decided on the non-departure of the dixtih for the territories of the requesting
country within 30 days even if the chance is git@imim to leave. In such a case, he would be
eligible for trial for other crimes. This agreemauntains only this exception, whereas the
bilateral agreements added another exception tprtheiple of competence, for when the person

extradited agreed to stand trial for other crimes.

97 Arab League Agreement, see n.990, Article 4.
998 |bid, Article 7.
999 |bid, Article 13.
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The Agreement stipulated that extradition requéestsmade through diplomatic channels. The
decision for each request is left to the relevarharity of the country requested to extradite,
according to its rule¥®° This procedure is seen as disadvantageous beitaceseses loss of
time and might give the suspect the chance to leagecountry before the arrival of the
extradition request. Experience has shown thisetdribe. Going directly through the authority
responsible for extradition or through Interpolnmre effective. Article 8 of the Agreement
stated that the decision on the extradition reqisetite responsibility of the relevant authority,
without naming that authority. Each country hasaheice of which of the four extradition styles
to follow, whether administrative, judicial, mixeadministrative-judicial, or optional. Every
country has its own style, and appoints specifithauties to decide on applications. Such
differences in style often cause difficulties ire taxtradition process. They, too, may give the
suspect the opportunity to flee the country.

The Agreement stipulated that a number of key danismshould be attached to the extradition

request.*

1000 Arab League Agreement, see n.990, Article 13.

1001 1pid, Article 8. Amongst these documents required aree Warrant for arrest, when the extradition request
concerns a person under investigation, indicatiegtype of the crime and the relevant punishmenthfat crime.
Another document, which should be attached, islégal copy of the verdictAlso attached should be the
investigation documents and full details and desiom of the wanted person and confirmation ofrfaionality.
For extradition requests for people sentencedeir tibsence, an official copy of the sentence rbasittached to
the request. Also, a full description of the sus@et his nationality are part of the documentatiathorised by
the Minister of Justice or anyone on his behalfhis response to a question about the most efteatigthod of
extraditing a suspect, a senior official from treeudi extradition committee said requesting ‘exttiadi through
the police authority, in addition to the date ofrconitment of the crime and the bilateral relatiopshibetween the
two countries are decisive factors.’

One of the officials in the same committee indiddteat the most effective way to dispatch an exicadfile is to
send it directly from the security authority to @sunterpart in the other country, adding thatehisra difference
between an extradition request and dispatchingettteadition file. The Agreement permits the diregtiof an
extradition request by post, wireless or telephdinis.the duty of the requested country to keepghspect under
surveillance or put him under arrest until it hahéte over to the requesting country. If the exttiadi file is not
received within 30 days, the Agreement does nanjtehe renewal of the precautionary locking-upiper The
suspect is to be released and the locked-up pdeddcted from his penalty in the requesting courithys is the
same as for the bilateral agreements. The Agreeotdigies the requested country to hand over taghaesting
country all the belongings of the suspect, in patér those that might be evidence for the crime.

The signatory states are to give safe transit aotégtion to the extradited persons. Accordinghi® Agreement,
the requesting country is to bear the financiatsad extradition (and re-extradition of the sudpecthe place
where he was before extradition, if not convictéfjhere is a contradiction between the bilatagdeements and
this Agreement, the more flexible articles takecptence, to accelerate the extradition of the sisper further
information refer to the following sources: Arabdgeie Agreement, Articles 9-12.
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This Agreement did not include any general provisitb make its execution obligatory, and this
is why it is rendered impotent in many cases thaefits member states. This has pushed the
member states to sign bilateral agreements or tiedveiw°°? Furthermore, this agreement did
not touch on the issue of co-ordination of extiaditrequests between member states and the
Arab Interpol. More recent agreements have overdbimsedisadvantage. A good example is the
Riyadh Agreement on Judicial Co-operation (in ech.7.2 following). Saudi Arabia is one of
the signatory states and ratified it accordingh®rules and procedures of the Kingdom, which is
obliged to adhere to its provisions. In many caSesidi Arabia has used Articles 2 and 3 from
this Agreement as an official reference for extiadi Article 2 of the Agreement stated that
extradition is obligatory if the person requestedédxtradition is under persuasion, suspected, or
convicted of one of the crimes listed in Articledd the Agreement’® if the crime was
committed on the territory of the requesting countf the crime was committed outside the
territories of the two countries, extradition ist mbligatory unless the laws of the two countries
punish for such a crime if committed outside therritories. Moreover, Article 3 of the
Agreement states that for extradition the offenestbe of a criminal nature or its punishment
at least one year’s imprisonment or more severgsharent in the laws of both the requesting
and requested countries, or the person requeste@xtoadition has been sentenced for a
minimum of two months imprisonment. If the crimenist punishable in the laws of the country
requested to extradite, or the punishment for tiraecin the country requesting the extradition
has no equivalent in the requested country, extosdis not obligatory unless the suspect is a

subject of the requesting country or another cquihi@t would give the same punishment.

A practical example of the execution of this agreetris a case of an Egyptian national. The
Egyptian government requested his extradition frtme Saudis with the accusation of
squandering his wife’s property. He was sentenoelis absence to 6 months. Egypt based its
request on Articles 2 and 3 of the Arab Leagueegent on extradition. The Saudi government
agreed to the extradition and executed it accorthn@rticle 9 of the agreemeft® In another

case, the Saudi government did not extradite aiS@tobnal to Egypt, accused of possessing

1002 Arab League Agreement, see n.891, Article 2.

199 pid, Article 16.

1004 case number 71, Department of Investigation aadAttorney General, Extradition Department, Saudibia,
Riyadh.
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drugs. While Egypt based its request on Articlean2l 3, the Saudi government based its
rejection on Article 7°°°In such a case, extradition is optional, and thed® retained the right
to try him themselves, with the help of the invgations undertaken by the Egyptidf¥.
Another example of the use of Articles 2 and 3his tase of an Egyptian citizen accused of
breach of trust, and the Saudi authority requessigéxtradition according to Article 8%’ There
were four more cases in which there were extraditequests from both sides. For instance,
Egypt requested the extradition of one of its male from the Saudi authorities for drugs-
related crime, sentenced to ten years in his absdie Saudis agreed to this extradifi.

They also, agreed to the extradition of anotherpiigy subject accused of possessing an
unlicensed weapon, and who was sentenced to tears imprisonmerih abstentia °*°

But when Egypt requested the extradition of a S&wdbian national accused of possessing an
unlicensed weapon and sentenced to two years iompnient:’*° the Saudi authorities declined
on the basis of Article ¥

Despite the criticisms and observations directethiat Agreement above, it remains from the
legal and drafting point of view one of the bestlAragreements available up to date. This is
because it is widely used, and according to Articlef the Agreement is applicable to normal

crimes as a basis and obliges extradition for fgpes of important crimes, such as terrorism.
5.7.2 The Riyadh Arab agreement on judicial co-op&tion

This agreement was signed in Riyadh &hAbril 1983 by 23 Arab States, including Saudi

Arabia®*? The Council of Arab Ministers of Justice adoptké draft bill of this agreement,

1005 Case number 81, Department of Investigation ardAtihorney General, Extradition Department, Sauiibfa,
Riyadh.

1006 Arab League Agreement, see n.8@iticle 7.

1907 case no. 361, Department of Investigation andAtierney General, Extradition Department, Saudiblaa
Riyadh.

1008 Case no. 267, Department of Investigation andMh@ney General, Extradition Department, Saudil#ia,
Riyadh.

1009 case no. 299, Department of Investigation andAtierney General, Extradition. Department, Saudatfa,
Riyadh.

1010 case no. 364, Department of Investigation andAtierney General, Extradition Department, Saudi bdaa
Riyadh.

1011 M. Arafa, ‘Almajallah Alarabiyah Lildirasaat Alanyah wa Altadreeb’, 1%rab Journal for Security Studies
and Training at 264.
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regarding it as a comprehensive bill for co-operatbetween Arab judicial organisations.
Chapter 6 of this Agreement included provisionstfar extradition of criminals and sentenced

persons, from Articles 38 to 573

The Agreement took into consideration the provisiofithe 1952 Arab League Agreement on
the issue of the optional extradition by membetestaf their subjectS** This would include

people committing a crime in the territories of amfythe contracted states. In addition, the
Agreement stipulated dual incrimination. The Agreeamtook into consideration the issue of
specifying the nationality of the person requestecextradition and the date of committing the

crime. In this respect, it is different from the5P9Arab League Agreement.

« The Agreement decided the following would be subjec obligatory extraditioh®*®
Anyone facing an accusation of committing a crinté punishable in the laws of the
country requested to extradite; or the punishmernhe laws of the requesting country is
not the same in the country requested to extradité, the wanted person is a subject of
the requesting country or a subject of another tyymarty to the agreement that awards
the same punishment.

* Any one facing an accusation of committing a crjpnaishable by locking-up for one year
or more in the laws of both the requesting and estpd parties.

* Any one sentenced in his presence or absence freroaurts of the requesting country for
one year of imprisonment or more, according toléves of the requested country. Note
that the Agreement is very strict about the posspnishment of the person wanted for
extradition, unlike the 1952 Arab League Agreemeuttich stipulated a sentence of two
months imprisonment minimum.

* Any one sentenced in presence or absence fromotimesoof the requesting country for a
crime punishable in the laws of the requested egualternatively, with a punishment that

is not identical in its laws; alternatively, if hie a subject of the country requesting

1012 Riyadh Agreement, see n.945.

1013 shams M ZAlitifagiat Elgadaeia Aldawliah Wa tasleem Almugesn[Judicial international agreement and
extradition of criminals from 1926-1985], (Damasckasdiga printing, 1986), at 105-107.

1014 Riyadh Agreement, see n.945, Article 39.

1015 |pid, Article 40.
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extradition or a subject of another country padythe agreement permitting the same

punishment.

Extradition is not obligatory for all crimé8™® The Agreement followed the 1952 Arab League
Agreement in making political crimes non-obligatowith exemption for the crimes listed by
the Arab League and the bilateral agreements betv@sidi Arabia and the Gulf States.
Moreover, the Agreement added crimes related talibription of military duties. This is seen
as a new development. The Agreement also stiputhtgdextradition is not permitted if a final

sentence is pronounced in the country requestegttadite.

The Agreement dealt with the delivery of pardon tbe crime in the country requesting
extradition. Furthermore, the Agreement adoptedptireciple of the regionalism of the criminal
text. It did not support extradition in the casesaits served or dropped by prescription, which
should be dealt with in accordance with the lawshef requesting country. When a crime is
committed outside the territories of the requestiogntry by a person who does not hold its
nationality and the laws of the requesting countrynot allow the person to be sued, in this case

extradition is not permitted.

On the issue of extradition applications, the Agrest followed the same procedures as the
bilateral agreements between Saudi Arabia and thié Sates, by stipulating that extradition
applications are to be submitted by the competethaaity in the requesting country to its
counterpart. The Agreement did not impose a spesifstem for submitting applications to the
signatory parties, leaving this to the discretibre@ch country. In this respect, the Agreement is
different from that of the Arab League, which chagglomatic channels for communication. In
addition, the Agreement made the attachment ofrimédion and details about the suspect
obligatory for extraditiort®’” Moreover, the Agreement gave the requested cotinéryight to
ask for more information about the suspect withirfix@d period'®'® with regard to the

procedures for holding a suspect, his temporamadition or release, the same path as the Arab

1016 piyadh Agreement, see n.945, Article 41.
1917 bid, Article 42.
1918 pid, Article 45.
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League Agreement was followed. In addition, therdeduction of the precautionary locking up

period from the punishmeht*®

For multiple extradition requests for one susptxt, Agreement took the principles of the Arab
League and bilateral agreements. The only developnse that this Agreement gives the
requested country the right to decide how multiteadition requests should be dealt Wi,
The Agreement is more precise on the issue of amelihg over of the tools used or connected
with crime and uses the same language as in theeAgnt between Saudi Arabia and
Pakistarnt’?* The Agreement gave the right of deciding on arraeliion request to the
competent authorities in the country requestedpraoeg to its laws valid at the time of
submission of the application. With a positive demi, the requested competent authority is to
inform the requesting authority with its decisiamd to fix the date and venue for finalising the
extradition process. The release of the suspgmtnsissible after 30 days if the extradition did
not take place after the date fixed for handingrpaad his extradition for the same crime is not

permissible except in unforeseen circumstai®s.

This Agreement does not oblige the requested partyive reasons to the requesting party for
declining a request. Nor does it fix any period foe release of the suspect in exceptional
circumstances, and left this for agreement andsaetiby each party separately. Furthermore,
the Agreement follows the rules of the Arab Leagud the bilateral agreements in giving the
right of deciding on extradition requests for sutpdreld temporarily, or under trial for another
crime, to the country requested to extradite. bisnform the requesting party of its decision.
Extradition can take place after the tri¥® Moreover, the Agreement introduced a new article,
one not included in the Arab League or the bildtegaeements with the Gulf States or Pakistan.
This is the adaptation of flexibilities between ttwntracted countries about which crime under

consideration should be tried first. This meansttlad of the subject or directing an accusation

1019 Riyadh Agreement, see n.945, Articles 43 and 44.
1920 |pid, Article 51.
1921 1hid, Article 47.
1922 |hid, Article 48.
1923 |pid, Article 49.
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at him is not permitted unless the components ef dhme with its new adaptation permit
1024

extradition.
Dealing with the principle of competence, the Agneat took a position well known in
international law. An extradited person cannot b gn trial, locked up, or be accused for a
crime committed before extradition for a crime whis not related the crime which the person
was extradited for. This also takes into considenatexceptions that are internationally
recognised, such as the non-departure of the peostire country where he/she was extradited
before 30 days, even if he had the opportunityeoctooses to return voluntarily to the country
he was extradited frof?>> The Agreement also dealt with cases of re-eximdistating that the
country receiving the extradited person is not peech to re-extradite him to a third country,
with two exceptions??® One is when an extradited person is given the wppity but does not
leave the country within 30 days or return to ilwaarily. The other exception is with the
consent of the extradited person on condition thatrequesting country submits an application
for re-extradition and that the documents submitbgdthe third country are attached to the
extradition request.

In the general provisions, the Agreement stipuldtieel rules governing the transit of the
extradited person through the territories of thgnatory parties®?’ It was decided that the
consent of the signatory parties to the transéxafadited persons would be given upon a written
request, supported with documents proving that iemecrpermitting extradition had been
committed. Furthermore, the Agreement introduceardicle without precedent, requesting the
contracted parties to co-ordinate the procedunesxXtradition between themselves and the Arab
Organisation for Social Defence against Crime Ahab office of Interpol) through the relevant
liaison department. The Agreement obliged the paatyiested to extradite to provide the Arab
Office for Criminal Policawith a copy of the extradition requé&t®

1024 Riyadh Agreement, see n.945, Article 50.

1025 pid, Article 52.

10261hid, Article 53.

1027 id, Article 54.

1928 |pid, Article 57. The Arab Office of Criminal Policirig in the Arab Organisation of the Prevention ofi@r,
which was agreed by the Arab League on 14 Sep &46882vas ratified by Saudi Arabia on 23 May 1953 tued
endorsed treaty was submitted to the Arab LeagugeApr 1954. The organisation appoints its membgra
general assembly and an executive office and dsnsfishree offices which are: Office of the Pretiem of
Crime, Office of Criminal Police, and Office of Remntion of Drugs.
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One example of this Agreement in practice is theeaaf a Moroccan woman whose extradition
was requested by the Saudi government with an ationsof corruption, organising prostitution,
and money laundering. The request was based onléA#D. The extradition documents were
arranged according to Article 42. Based on the sartieles, Jordan requested the extradition of
a Saudi subject accused of forgery and sentencédsiabsence to 3 years imprisonment. The
Saudis declined the request, basing their decisipArticle 39 of the Agreemeni?® In another
case, Saudi Arabia agreed to the extradition of aniés nationals upon a request from Syria,

accused of a crime of killing. HerSyria based its request on Article 40 of the Agreetif*°

5.7.3 The security agreement between countries dfa Co-operative Council of the Gulf
States

This Agreement was concluded on 29 November 199H4arctity of Riyadh, and signed by five

of the Council member€3! The Agreement was ratified by three states: Sawabia ’* th

e
Sultanate of Oman, and the State of Bahrain. Fostiational reasons, the states of Qatar and
the United Arab Emirates did not ratify it. Chapbeof the Agreement devoted Articles 27-40 to

the rules of the extradition of criminals. These @entical in their rules and principles to those

of the formal bilateral agreements between Saudbiarand the Gulf States. The differences are
in two articles. One allows the re-arrest of a sgs@nd the taking of extradition procedures

against him. The second stipulates that its rulesndt contradict or nullify the bilateral

agreements signed between its parties.
5.7.4 The Arab Agreement for Combating Terrorism

On 22% April 1998, during their joint meeting in the hemerters of the Arab League, the

Ministers for Justice and the Interior of the majoof Arab countries, including Saudi Arabia,

1029 case no. 312, the Department of Investigation #medAttorney General, Department of Extraditionu®a
Arabia, Riyadh.

1030 case no. 341, the Department of Investigationtaadittorney General, Department of Extraditiony@a
Arabia, Riyadh.

1031 This Agreement was signed by Saudi Arabia, tHeBate of Oman, Qatar, Bahrain, and the UnitecbAra
Emirates.

1932 hecree of the Saudi Council of Ministers no. 127ed 28 March 1995 (26/10/1415 AH) and Royal Dea®e
M/13 dated 28 March 1995 (26/10/1415 AH).

1933 1pid, Article 41.
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signed the first Arab agreement for combating tism!%* The Agreement contained 41
articles divided into 4 chapters, to cover defons, the bases of co-operation to combat
terrorism, mechanisms for executing the rules,@mtluding rules?*® The Agreement included
several articles governing the extradition of crais, including the crimes for which extradition
would be allowed. According to the Agreement, tlgmatory countries are obliged to extradite
criminals or those sentenced for terrorist crinresadcordance with the rules stipulaté¥. The
Agreement defined terrorism, and terrorist crimmsstating that terrorism is any act of using or
threatening to use violence under any circumstanicesn individual or collective manner,
aimed at terrorising people and putting their liasrisk or destroying public and private
properties by occupying or taking them over. Thkigiaddition to damaging the environment or

putting national resources at riSk’

With regard to terrorism, the Agreement defined @8 crimes committed for terror in any one
of the signatory countries or against its subjectsnterests and punishable under its national
law.**® The Agreement focuses on terrorist crimes takilagein the signatory countries and
aims to provide a means of combating this menaareter, the Agreement considered in its
listing of terrorist crimes all similar crimes incled in international agreements, with exceptions
for crimes already in the national laws of the atgmy countries, but did not include such

activities as armed struggle against foreign octiapar the right of self-determinatidfi*®

The Agreement also stipulated the cases that dopeohit extradition. First were political
crimes, leaving the decision as to the nature ditigal crime to the country requested to
extradite, based on its national laws. As in thB218rab League and 1983 Riyadh agreements,
this Agreement followed the pattern of exclusiondmnsidering crimes of aggression against
monarchs, heads of state, or their wives or famjiland their ministers as political crimes, if

committed for political reasort8?® The same is true of the terrorist crimes listedthis

1034 Decree of the Saudi Council of Ministers no. 13%ed 30 September 1998 (8/06/1419 AH) and Royatd@ec
no. M/66 dated 2 October 1998 (10/06/1419 AH).

1935 The full text of the Agreement for Combating Teism was published in thBaily Riyadh Issue no. 10868
dated 28 March 1998 (29/11/1418 AH). (Hereaftelechihe Agreement for Combating Terrorism).

103 hid, Articles 5, 7, and 8,19,22,28.

1937 |pid, Article 1 paragraph 2.

1038 hid.

1939 pid, Article 1 paragraph 3.

1040 Agreement for Combating Terrorism, see n.103%icker 2 paragraph A.
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Agreement. Under the Agreement, exclusions fromaehition for political crimes were further
limited by permitting extradition for acts of vislee against people enjoying international
protection, i.e. the ambassadors and diplomatsedited to the contracted parties. The same
applies also to cases of killing or armed robbsahotage of public utilities, manufacturing or
possessing weapons, military crimes, crimes thppéa in the territories of the state requested
to extradite, and crimes for which a verdict hagrb@roclaimed in the signatory country
requested to extradite or a third signatory stiteFurthermore, the exclusions include cases in
which punishment has been dropped or pardon anediffé crimes committed outside the
territories of the requesting country by someone wd not its subject, and terrorist crimes
committed by a subject of the country requeste@xivadite but whose national laws do not

permit extradition>*®

In dealing with extradition requests, the Agreemesed the same principles as in the previous
multilateral or bilateral agreements, by giving tteuntry requested to extradite the right to
delay extradition up to the end of trial or invgation of the suspect. Moreover, the Agreement
permits temporary extradition from the requestedntxy even if the suspect is under trial or
investigation, on condition that the requesting ntow returns hint®** This means the
Agreement gives the right of temporary extraditiorthe discretion of the country requested to
extradite. In dealing with the issue of adoptiorspécified crimes into the national laws of the
contracted parties, the Agreement decided not &b wigh these differences, stipulating that the
crime committed is punishable in the two countfesa period of imprisonment of one year or
morel%*

For the handling of extradition applications, tihigreement is more flexible than that of the
Arab League. It stipulates the use of the approprathorities or the Ministries of Justice or
diplomatic channels for the exchange of the extiauidocument$?*® The Agreement adds that

a written application is needed and stipulates tiexessary documents to attach to

1041 Agreement for Combating Terrorism, see n.1035ickr6 paragraph A.
1042 |14;
Ibid.
1043 |pid, Article 2 paragraph B.
1044 |pid, Article 6 paragraph B.
1045 |pid, Article 6 paragraph C.
1048 |pid, Article 6 paragraph D.
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application'®’ Moreover, the requested country is to notify tleguesting country with its
decision on the requet® The Agreement allows the requesting country tq askvriting, the
requested country to put the suspect requested temporary arrest until it receives the formal
extradition request*® the temporary arrest period not to exceed 30 H44f the requested
country needs more clarifications or documentsas to inform the requesting country. In all
circumstances, the temporary arrest period ismeixteed 60 dayS8>* Equally, the Agreement
permits the temporary release of a suspect duhagptecautionary arrest period on condition
that the requested country takes all necessaryuresato avoid the escape of the suspect from

its territoriest®®?

The Agreement gives the right of deciding, if thare multiple applications for extradition, to
the requested country, provided it takes into aersition all circumstances, such as the date of
arrival of applications, the degree of seriousnekshe crime, and the place where it was
committed. Moreover, the Agreement stipulates tvhen the requested country agrees to
extradition, then it becomes its responsibilityctdlect and hand over to the requesting country
all the tools and material evidence related toctire. The said tools and materials to be handed
over, even if the suspect dies or is killed whikerrging out the terrorist attacR>® This
Agreement does not contain any articles on thecjpl@ of competency, the rules governing
extradition costs, or the procedures for passingadited people though the territories of the

contracted countries.

Within this culture and environment of multiple agments, the Kingdom of Saudi Arabia has
not hesitated to be part of international agreemamncluded on crime and other alleged

offences. Amongst these may be mentioned the Hagteement on the illegal taking-over of

1054
]

aircraft!>* the Montrealagreement on combating crimes against civil aviesiafety 1971°%°

1047 Agreement for Combating Terrorism, see n.109%icle 6 paragraph E.

1048 |pid, Article 6 paragraph F.

1049 pid, Article 7.

1059hid, Article 8.

1051 pid, Article 22.

1052 pid, Article 23.

195%1hid, Article 28.

1054 See n.231. This Agreement came into being asponse to the decision of the General Assembliief t
International Organisation for Civil Aviation whelf the weakness of the rules of the 1963 Tokye@ugent in
facing the growing incidence of aircraft hijackinghe Agreement was adopted at an internationdecence
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the United Nations Convention Against the lllegahde in Narcotic Drugs and Psychotropic
Substance¥’® as well as the Arab Declaration for Combatingghle Activities against the
Safety of Civil Aviation, signed in Baghda#’

held in The Hague on f6December 1970. The Agreement contained severelearon the extradition of

criminals:

« |t adopted the universality of the criminal textieguiring of any of the signatory countries thayane
committing or suspected of committing the crime Avidg within its territories to arrest him or takhe
necessary arrangements to keep him under its ¢amitibthe start of criminal or extradition proag@s.

« The Agreement adopted the principle of extradiiod trial by obliging signatory countries to exitac
suspect living on its soil regardless of whethenatrthe crime was committed in its territoriesthiéy do not
extradite, they are obliged to put suspects oh triaaccordance with their national laws.

e This Agreement took hijacking to be an extraditasylene. The signatory countries undertook to tigh iany
extradition agreements they may conclude in future.

« The Hague Agreement is the legal basis for anyaditton request for hijacking aircraft between ang
countries that treated at a bilateral level.

» For those countries that regard hijacking as araditaible crime, the extradition procedure is scitfje the
laws of the requested countries.

« Hijacking, for extradition purposes among the stgnapatrties, is taken as if it did not happen vehiedid,
but in the countries having competency accordintpécAgreement.

« All signatory parties are to inform the Counciltbé International Civil Aviation Organisation inglshortest
possible time, with procedures taken in accordavittenational laws towards the criminal, in parteu
extradition procedures. For more information refethe following sources: Hague Agreement, Artigle
paragraph 1, Article 7, Article 8, and Article 11.

1055 gee n.231. This Agreement is complementary tol8i&0 Hague Agreement and its rules of extraditien a
compatible with those of the Hague Agreement. Saualia signed the two agreements.

1056 See n.781. Saudi Arabia joined the Convention drruary 1990. The Council of Ministers ratifiedit 11
February 1990. The Convention contained severakrrglating to the extradition of criminals. Itpstiated each
crime in a list of crimes for which extraditionpermitted. The signatory parties decided to incladi¢he crimes
listed in any future agreements they may concludthé future on the extradition of criminals. Then@ention
gave a numerical listing of crimes. If a countrgaiwes a request for extradition from a country catracted
with bilaterally, the requested country is to takes Convention as a legal basis for extradition day of the
crimes listed in it. Moreover, the Convention stggad the right of any of the signatory partiesdexline an
extradition application if it sees that extraditisnbased on religious beliefs, ethnic backgrourationality, or
political beliefs. The Convention urged the contedcparties to ease and simplify the extraditioocpdures in
particular with regard to proof. For further infaation on this subject refer to the following sow.ce
Decision of the Council of Ministers no 373 datedudie 1974 (15/05/1394 AH) and Royal Decree no. déted
13 June 1974 (22/05/1394 AH).

Decision of the Council of Ministers no. 98 datedahuary 1990 (11/06/1410 AH) and Royal Decree Midted

11 February 1990 (15/07/1410 AH).

UN Convention on Combating Narcotic Drugs, Artitk

UN Convention on Combating Narcotic Drugs, Arti6l@aragraph 5.

UN Convention on Combating Narcotic Drugs, Arti6lparagraph 6.

UN Convention on Combating Narcotic Drugs, Arti6l@aragraph 10.

1957 The Council of Arab Ministers of Transport in fi&h session in Baghdad on 11 December 1989 espreis
concern over the increasing security hazards iaguitom illegal activities against the safety d@filkan aircraft
and the necessity for co-operation in co-coordirtpthe efforts of the Arab states to combat thesigities. The
Ministers signed therefore signed the Baghdad Daiiten. The Declaration was ratified by the Aratagige with
its resolution number 5249, dated 12 June 1992.Sdeli Council of Ministers approved this Declamaton 8
June 1991. According to Article 2 of this agreemené Arab states are obliged to extradite any esctsliving
within their territories in accordance with theasilof international agreements, unless the suspquested for
extradition is a national of the country in whichis arrested and his extradition is for his trial.
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With reference to the practicalities of these agrerts, especially those dealing with extradition,
signed by Saudi Arabia, it is worth exploring thaimextradition procedures followed in the

Saudi Kingdom, and also, the key bodies respongablextradition requests.
5.8 Extradition procedures in the Kingdom of SaudiArabia
5.8.1 The body responsible for extradition request$058

The Ministry of the Interior is the body responsilior the procedures for requesting or
extraditing criminals, as well as the signing ot tbfficial papers. These are undertaken
according to Act 83 dated 13 February 1975 (1/2818B), which states that the Ministry of the
Interior is responsible for finding suspects anigngrals and requesting them from outside the
Kingdom using official processes and procedure® Hktradition Requests Committee consists
of three consultants from the MinistPy° and carries out the investigation of requeststiose
who are wanted from abroad or for extradition, &l as dealing with the necessary documents.
These activities are carried out according to #levant regulations so that the Committee can
fulfill the legal requirements agreed to in theragition treaties. The regulations also guide them
in deciding whether to accept or reject requestsvaimether additional documentation is needed.
They also govern the procedures for arrest or iigeggon within the Ministry of the Interior and

how to communicate with specific countries, by diphtic means or Interpol.

The procedure used in Saudi Arabia to request nalmifrom abroad or to extradite them is an
administrative process. It was noted above that pinocess is easier than a judicial or mixed
process, as it is possible for the Extradition Catta@ to simplify the process of extradition, to

or from, according to the regulations of a partécuteaty or agreement signed by the Kingdom.

As for the organisation of the extradition bodiesl ahe orders issued by the Ministry of the
Interior, as well as written instructions, these all considered to be internal procedures, which

aim to achieve and implement what is in the extiaditreaties.

1958 |nstructions of the General Organisation of Lawenéral Law, Interior Ministry No. 3976 date 3 J§93
(13/01/1414 AH).

1059 Order of the Interior Minister, see n.877.
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5.8.2 Documentation and information

As noted in the discussions above of the varicesties and agreements described, these would
require all documents, and information relatedni® éxtradition request. Generally these should
contain the personal details of the wanted persisndescription, photograph, the time and place
of the crime, the rules concerning the punishménhe said crime as well as the arrest warrant
or ruling of the court against him. All these mis& certified and endorsed by the relevant

authorities.

Naturally, the organisational procedures in thegdiom necessitate the fulfillment of all the
appropriate documents, which must be related tadheant treaty according to its particular
requirements. Because it is important that all estgi for extradition contain all the necessary
documentation, a committee was established for ifsjieg the necessary documents and
information in order to facilitate the notificatiggnocess for the search of wanted criminals in the
Kingdom and their arrest. This committee also dmcisuitable processes for obtaining these

documents. The necessary documents and informatéoarganised by two circulatiof§’
5.8.3 Procedures for handing over and bringing backriminals to the Kingdom

It was noted above that the Kingdom of Saudi Aradieery careful to support international co-
operation for the prevention of crime and pursuasgaped criminals. It also abides by the
principle of handing over criminals requested hbyentcountries in accordance with international

treaties signed by itself and those countriesysirfollowing the principle of similar treatment.

Regarding this matter, the Committee of Extradifiothe Interior Ministry has issued a number
of procedures, which organise the handing overge®of people wanted in other countries, as
well as the organisation of the process for regugtthe Kingdom for the extradition of people

wanted from other countries. The procedures usedsfollows-2%*

1080 Report of the Extradition Committee formed by @eneral Organisation of Law and the Communicatioit U
of Interpol in the Kingdom (privately communicated)
1981 Instructions of the Extradition Committee, seeDBa.
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a. Procedures for handing criminals over

A country which asks for the handing over of asparwho was sentenced or accused and is in
the Kingdom must forward a request to the Foreignidter through the appointed embassy or
consulate of that country in the Kingdom. The resjder extradition must be complete, contain
all the required information, and accompanied lg/ribcessary documents. Another option is to
ask for the detention of the accused or crimindil time full file is completed and in this case the
Under-Minister will refer the file to the Interidvlinistry using official channels, where the case
will be decided by representative of the respoesibbdy, the Extradition Committee. The
Extradition Committee, which, as noted above, cissof three consultants, carries out the
consideration and organisation of the extraditidle find makes sure that all necessary
documents are included according to the internglilegion of the Kingdom and the country
requesting the extradition. This Committee hasdattrol over the process as well as the powers
of investigating judges. For example, it has thghtrito take statements from the person
requested, detain or release him on bail, and hselegal regulations for the process. The
Extradition Committee examines the extradition, fdbecks the legal conditions, and completes
the process, making sure that the evidence foctihee is included. The Committee can appoint
an investigator to carry out the necessary invag8tg. That person will present to the
Committee, after finalising the process, a compiéteabout the case which the Committee will
study before giving its final decision regarding textradition. The wanted person is asked to
appear before the Committee or the appointed iigagst and informed about the documents

regarding the extradition.

In the case of a request by a country to detaiaragm who is in the Kingdom but without a
complete file, the Committee can detain the persdil the arrival of the complete file. The
country forwarding the request will be notified abdhe situation and the detainee will be
released after two months from the start of detentf the complete file is not received.
However if the country has a new request whichest#élhat the complete file will be sent
immediately, the period of detention could be edtzhif the Extradition Committee is

convinced with the reasons forwarded from the agurquesting detention. The Extradition
Committee can release the wanted person on baithwhill be until the arrival of the

extradition file or the finalising of the extraditi procedures. The Committee can continue
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the examination of the extradition request afterdrrival of the file of the released detainee.
In the case of rejection of extradition by the Caiter, the accused is released immediately
if he was detained. However if the Committee dexitte hand over the accused, this will
need an order from the Interior Minist& with the permission of the high commission of
legal affairs. This will need a promise from thguesting country to comply with the rule of
extradition and the final decision of the Committ@@anot be appealed against. If the accused
chooses voluntary extradition, the Committee carede to this, even if it does not receive a

complete file, and this is permitted with the feliog conditions.

0 The wanted person has to agree to this in froth@fCommittee.
o The voluntary choice has to be officially recordedl clearly states that
the accused has voluntarily accepted the extraditio

0 The crime must be of a kind that allows extradition

If the Committee is satisfied that all the necegsaquirements are fulfilled, it will get in touch
with the country which requested the extraditionl @sk it to send somebody to receive the

wanted person.

Although the extradition treaties state that thets@f the process should be agreed between the
parties, the Kingdom bears all the costs as adigs seriousness in fighting crime. It also sends
a Saudi Policeman with the suspect to the counsmytivg that person.

In the case of an arrest warrant issued by Intespdlthat person has returned to the Kingdom,

the person should be looked for and if found shbalcrrested.
b. Procedures for bringing criminals back

In the case of a suspected or sentenced persoonpual in the Kingdom who has escaped to

another country, the following procedures are fobd°®

* The request for extradition is sent through diplomehannels.

1982 Thjs was decided by the Act of the Council of Miers n0.83 on 13 February 1975 (1/02/1395 AH).
1083 | pstructions of the Extradition Committee, see0Ba.
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* The extradition file is prepared before issuing #meest warrant and it stays with the
Extradition Committee, which can decide if it warits send it to other bodies for
finalisation. A spare copy must be retained fouufatuse. In exceptional cases it is
permissible to issue an arrest warrant before tepgvation of the extradition file, if
sound evidence is collected but minor documentaateyet available. For example, in
the case of forgery, the forger can be detaineshddmaore than 15 days until a forensic

expert looks at the collected evidence.

* If Interpol is notified about an arrest warrant #operson wanted by the Kingdom, the
General Organisation of Law must also be notifigthw two days of the date of the
arrest warrant, excluding weekends. The latter bodyst send the extradition file

through diplomatic channels within 5 days afteere@ng the notification letter.

* Interpol must be notified of extensions of the détn period according to the agreed

treaties, if the file is not completed yet.

* |If the period of detention for serious cases ig rtlea end, two representatives from the
General Administration of Law and the Interpol Ceation are appointed to follow the
extradition with the Foreign Ministry and then tembassy of the particular country,
which can then communicate with the foreign migistf that country and also in
connection with the different legal bodies of treguested country. This should be
undertaken in connection with Interpol or the Apathice in the countries concerned.

* The Extradition Committee and the Interpol Conrettexchange photocopies of the
procedures of both parties in order to completefitae of the wanted persons in both of

these administrations.

* The arrest warrant should include whenever possilseport about the criminal methods
used.

Finally, it may be judged that Saudi Arabia — frarhat has been said and explored — as fully
committed to the application of the rules Sthari'a, despite the criticism and the existence of
weaknesses. As discussed above, the Islamic climote does indeed govern the system for

criminal law and punishment. Under the influencetloé roles of the King and the Islamic
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religious scholars and council, the legislativegeiss proceeds to make a major contribution to
1064

judicial sources, the courts, judges, and ensiztvga
The IslamicShari'a encourages the use of different rules that gotlerrextradition of criminals.
What Islamic jurists have endorsed over the yeaes ehot contradict what has been approved by
the international community with regard to the adttion of criminals. Just as the right of any
sovereign country not to extradite its subjectmisrnationally recognised, ti&hari’a does not
permit the extradition of Muslim subjects to nokaisic countries. The same applies to the right
of non-extradition of subjects of another Islammuetry to a non-Islamic country, because
according to th&hari'a they are regarded as its subjeéfs One of the main principles in Islam

is that there is no governance of non-Muslims dwaslims°®°

The strong influence of thElanabli doctrine over lifestyle and traditions in SaudiaBia for
more than 400 years can be felt very clearly, beeauis the doctrine adopted by Mohammed
ibn Abdel Wahb when he allied with the founder loé tSaudi state Al imam Mohammed ibn
Saud. Both of them contributed to the liberationh& Arab peninsula from a lack of ethical and
religious values that led to a lack of security atability*®” Examining theHanabli doctrine for
this research on extradition, it can be concluded both theMaliki andHanabli are the most
flexible Islamic doctrines with regard to the exiteon of criminals. For example, in the case of
an Islamic country requesting the extradition afianinal who has fled to a non-Islamic country,
the basis for such a request would be the existehae agreement between the two countries by
which the non-Islamic country is obliged to hanceiothe criminal. In the case of the non-
existence of such an agreement, custom would ki isamic jurists, depending on the Islamic
doctrine they follow, disagree over the questiontled impact of an agreement over the
extradition of a Muslim criminal to a non-Islamitate. Whereas th&hafi School posit the
existence of clan for the Muslim, to protect himamon-Islamic country where no agreement

exists, theHanifi totally reject the extradition of criminal Muslinis non-Islamic countries, even

1084 Al Turki A A, ‘Islamic legislation: its importancand necessity to look after its sources and aititsr (2006)
118The Arab Journaht 22.

1085566 Abu Zahran.819, at 450.

1066 Quran,Surrat Al Nissayerse 141.

1087 A Rihani, Tareekh NagdThe history of Najjad], (Riyadh: Al Fakhira Pre4985).
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if an agreement exists between the two patfi¥dn contrast, thévialikia andHanabli schools
see this agreement as correct and must be hondageal se it does not contradict the Qur'an or
Suna, citing the example of the Prophet Mohammedmwine honoured the agreement of Al
Houdiay°%°

The majority of Islamic jurists agreed with the pextradition of Muslim women in all cases, in
accordance with the Qur'dfi’® This does not mean that women are protected framspment.

If proved guilty, they would stand trial and be mired.

Moreover, the design and management of prisonsldiiake into consideration the integrity of
women and their non-exposure to men. This may agidssible in non-Islamic countries where
a Muslim woman may not be allowed to wear the geipray five times a day in a clean place
and have her own separate toilet. From the poihuafan rights, it is believed that it is her right
to stand trial in her own country and remain claseher family. Other sovereign states,

particularly non-Muslim countries, doubtless sas i¥sue otherwise.

Until now, there has been no internal procedurdimtavith extradition in Saudi Arabia unlike
in other countries. This has not stopped the ailié®in the Kingdom from concluding several
bilateral or multilateral treaties and agreememtgedng the issue of extradition of criminals.
Saudi Arabia may be regarded as a pioneer in #spect, as there is nothing that prevents it

extraditing criminals in accordance with internatibcourtesy or on a reciprocal ba$is-

In spite of that fact that Saudi Arabia is also aty to several agreements covering the
extradition of criminals, it also still has an ungeneed for internal procedures to deal with the
issue of the extradition of criminals in line witdlamic principles, and to keep up to date with
international efforts to combat terrorism and vimle. Such situations necessitate the creation of
new security organs and mechanisms to deal with developments. Among the steps to be
taken is the creation of institutions that work @mmbating crimes. Saudi Arabia, however, is
still lacking such expertise, and if not dealt withe Kingdom might suffer setbacks in the near

future and have negative consequences for its rmgstand therefore, stability. This would

1088 gee generally Awdah , n.817.

1089 | ' Al Hamam,Sharh FathelgadediThe explanation of Fatah Al Qudo$1898).
1079 Quran,Surrat Al Moumthinaverse 10.

1071 Noted in section 5.3.2 of this Chapter.
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require an inter-injection of other countries’ gas, notably countries that do, to some degree,
share some factors with the Kingdom but also ironal co-operation and exchange of

experiences.

Despite this relatively weakness, Saudi Arabiatid keeping sight of new developments,
because of its regional leadership and economigiwen the Arab world, and its growing
importance internationally, especially under therent credit crunch and global financial crisis.
Considering the difficulties of concluding extradit agreements between the Kingdom of Saudi
Arabia and western countries, for religious or focdi reasons, the Kingdom has to be satisfied
with memoranda of understanding with the westenmtites on a reciprocal basis. There is no
justification for the non-existence of extraditiagreements between Saudi Arabia and other
Islamic countries, apart from Arab League statesabse the Kingdom keeps very strong ties
with Islamic countries in Asia, Africa, and Eurofie/ery year, Saudi Arabia receives millions of
pilgrims from these countries. Inevitably amongsthenumbers are some criminals, and the
existence of extradition agreements would makeagliex to pursue and arrest them. In this
respect, the security agreements between SaudiaAeatnl Pakistan and Iran would represent

good examples to be followed.

However, under the current perceived global thmfatising terrorism, money laundering,
organised crime, and drugs trafficking, a formaleggnent of extradition between the Kingdom
of Saudi Arabia and western powers is not only sgme/, but vital and beneficial for both

parties.

Technically, as noted above, the Kingdom of Saugibfa follows the administrative procedure
for the extradition of criminals. No doubt everyuotry has its own reasons for following either
the administrative, judicial, or mixed procedurer Example, Egypt, Spain, and Portugal follow
the administrative procedure, whereby the executivehorities have the major role in such
systems in either submitting extradition requeststher countries or when receiving feedback
from these countries. Because requests are sulntitteugh diplomatic channels, they come
under executive powers, which give the discretmadcept or decline extradition. This system is
also known to be the easiest and more direct, dtn the requesting and requested country. The

administrative system that Saudi Arabia follows kasie disadvantages, because it favours the
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requesting country, so it does not take into carsition the safeguards that should be available
for the subject requested for extradition, and doesdifferentiate between crimes for which
extradition is requested, whether criminal or padit In addition, the administrative system for
extradition comes at the cost of the personal fseedf the suspect requested for extradition by
restricting his movements in a country whose riileshas not violated, and allows him to be

handed over to another country without having thence to defend himséft’?

This is in contrast to the judicial system, whistollowed by Britain, the U.S., and India, where
the judicial authorities issue arrest warrantsingknto consideration the type of crime and the
evidence presentéd’® Because of this, the interests of the suspectsacered and all the
assurances for his personal freedom are there. ¥Howthe system also has its disadvantages
because it places many obstacles before a reqgestimtry and procedures may be long drawn-
out!®*This contradicts the principle of competency, beeaiti gives the judge of the requested
country the right to look into the case, and tlegresents a clear violation of the competency of
the judge in the requesting count?” In all cases, an integrated system is requirexitid the
disadvantages of the two other systems. This igrtixed system (administrative and judicial)
which is in use in Belgium, Italy, the Netherlandsd Japan. Such a system gives the judicial
authorities the right to look into extradition rests, and give an opinion, which is a consultative
one over the extradition request itself, not thepsat, with the final decision being for the
executive authorities. By this means, the interestsboth the suspect and the state are

considered.

1972 gee Alarousi, n.188, at 149.

1973 ¢, ParryA British digest of international lay{London: Stevens and Sons, 1965).
1074 3. StarkeAn introduction to international lay(London: Butterworth, 1963).

1975 see Abu Haif, n.191, at 315.

248



Chapter Six

Comparative case study between the British and Saudxtradition systems

6.1 Introduction

This chapter is divided into two parts. In theftfipgrt, British and Saudi laws are compared and
contrasted, in the light of the descriptions andlysis presented in earlier chapters. The focus
will be on in what respect these two examples @driand Saudi Arabia) are similar and in what
ways they differ. The sources of legislation arsoatliscussed. The UN Model Treaty, also
discussed previously, is used as a point of reterda see, for example, whether, either of the
systems has been able to reform its extraditiors |Jdav make them compatible with the Model

Treaty.

As for part two, the research analysis and findiags presented. It is also dedicated to
exploration of the possibility of an extraditiontiveen Britain and Saudi Arabia, and whether
they do provide both ability and will to concludayaformal form of extradition, or whether
there are any serious hurdles in the way of comatpdn extradition treaty between the two
sovereign entities. Further, there is a discusammhattempt to answer the key questions asked in
earlier chapters as well as an investigation intev lthe proposed treaty between the two
countries could possibly lead to global co-opergtiwith the view to effectively containing,

reducing, or totally suppressing international @snprincipally terrorism.
6.2 A comparison of the Saudi and British extraditbn systems

The most striking difference between the systenfSanfdi Arabia and Britain has to do with the
statutory provisions of either country on extradtitiIn Saudi Arabia’s Basic Law, there is a terse
three-line provision relating to asylum and exttiadi which reads: “The State shall grant the

right to political asylum when the public interes¢émands this. Statutes and international
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agreements shall define the rules and procedure®rgog the extradition of common
4076

criminals.
As can be seen, the provision is rendered in venyeml terms. Statutes amaternational
agreementswhich may include treaties, conventions, memauamsl of understanding, and
agreements, are to determine the modalities oe#teadition arrangements between the party
countries. The point to be emphasised here, isShatli Basic Law (and therefo&hari'a, as
the Basic Law is based on this) expressly allows ¢bnclusion of bilateral or multilateral
agreements with other countries. It does not madistanction between Muslim and non-Muslim
states for that matter. So, from this Article aloadormal extradition agreement between Saudi
Arabia and Britain would be possible, because thdwes not seem to be any restrictive
stipulations as to which countries Saudi Arabia eater into arrangements with. Another point
to be noted is that the Basic Law does not spdoifywhich crimes extradition is to be made.
The term “common criminals” allows sufficient rodor the state to make arbitrary decisions as
to who is to be extradited. The Basic Law also doasprescribe a procedure for extradition

proceedings. Here again, it leaves the governnoesuidpt any procedures it deems appropriate.

In sharp contrast to this generality, Britain hasyvelaborate statutory provisions on extradition.
Extradition law has a long history in the countrythe first statutes directly concerned with
extradition were enacted in 1843. The latest ektoadact (EA 2003) is discussed extensively in
Chapter 3, but in contrast to the Saudi Basic Lanststs of approximately 228 subsections and
is divided into five Parts and four Schedules.iVidks countries into Category 1 and Category 2
territories, which comprise countries or territsriey designation and outlines procedures for

each category separately.

Note that so far Saudi Arabia has entered bilatamdl multilateral extradition treaties or security
arrangements only with Arab or other Muslim cowrgri With non-Muslim countries it has
special arrangements or memorandums of undersgnén example that with Britait?,’

which govern extradition arrangements. Saudi Ardlais also been party to many international

1078 5ee Basic Law, n.40, Article 42.
1977 See generally n.784.
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convention®’®

yet it has not signed any treaty with a countrysme the Muslim world.

However, this situation does not prevent the Kingdoom signing a formal extradition treaty
with a non-Muslim country, especially in the cutremorld situation, in which a significant
number of countries are sharing the same threafalfal terrorism. Also, given the fact that
there is nothing irBhari’a and Basic Law which expressly forbids Saudi Ardbien signing a

bilateral or multilateral treaty with non-Muslim watries, it is interesting to ask why Saudi
Arabia has not done so. An answer to this quessiaxplored below. A closer look is now

taken at the similarities and dissimilarities betwéhe Saudi and British extradition systems.
6.2.1 Similarities

One of the similarities between Saudi Arabia andiaBr, as far as their extradition systems are
concerned, is the desire on the part of both cmmto make the extradition system an effective
tool in preventing and curbing crime at the intéiorzal level, in particular controlling the
increasing acts of terrorism in any of their forarsd manifestations. This determination and
commitment has gained added political impetus dfter 11 September 2001 event and the
consequent ‘war on terror’ phenomenon. The indideas a significant reason for the United
Kingdom’s Extradition Act of 2003 For instance, the avowed goals of EA 2003 included
consolidation and reinforcement of the legal framdn general (and the extradition system in
particular), the introduction of the European Atrégarrant, provision of a single-track appeal
system, and aligning it with other EU countrt€€ This intent is demonstrated by Britain being
party to many multinational conventions, and besignatory to many bilateral and multilateral

extradition treaties and other arrangeméfits.

Likewise, Saudi Arabia’s determination and commitin® combat terrorism at the regional and
international levels has been sufficiently demaatstt by deeds. For example, Saudi Arabia

extended full co-operation to the allied forcesbninging an end to the Iragi occupation of

1978 Noted in Chapter 5, section 5.7.4.

1979 See Jones and Doobay, n.33, at vi.

1980 Nicholls, C. Montgomery, and J. Knowl@e Law of Extradition and Mutual Assistang® ed. (Oxford:
OUP, 2007), 1.27-1.28, at 9.

1981 piscussed at length in Jones and Doobay, see @t&fter 19.
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Kuwait in the 19904%2 At a regional level, it has also shown its comneitinto combating
terrorism and extremism by participating in andnhsig the Accord of the Arab Convention on
the Suppression of Terroristf® held in April 1998. It should therefore be notbet Saudi
Arabia’s strenuous opposition to terrorism sprifigen the religious precepts it follows, which
prohibit both violence and terroristf* The word ‘Islam’ itself means ‘peac®?> One of the
avowed goals of the Convention was “to promote m@utio-operation in the suppression of
terrorist offences, which pose a threat to the migcand stability of the Arab Nation and
endanger its vital interest&?®® The accord pressed the member states to adoptirasde make
sure that their lands were not used “as a basplémning, organizing, executing, attempting or

taking part in terrorist crime in any manner whatser™®’

and included commitments on part
of the member states to “establish effective co-aen between the relevant agencies and the
public in countering terrorism bynter alia, establishing appropriate guarantees and incentive
to encourage the reporting of terrorist acts, thevigion of information to assist in their

088 and “extradite those indicated

investigation, and co-operation in the arrest appwators,
for or convicted of terrorist offences whose exitiad is requested by any of these states in
accordance with the rules and conditions stipulatethis convention?® Article 1 defines
terrorism as “any offence or attempted offence cdteohin furtherance of a terrorist objective
in any of the Contracting States, or against thatronals, property or interests that is punishable
by their domestic law*°° Additionally, terrorist offences are defined aslimling the Tokyo,
Hague, and Montreal Conventions, the ConventiotherPrevention and Punishment of Crimes
Against Internationally Protected Persons, theriatonal Convention Against the Taking of
Hostages, and the applicable provisions of the WKwEntion on the Law of the Seas, “except

where conventions have not been ratified by CohitrgcStates or where offences have been

1082 Acknowledged in a U.S. Department of State refguteau of Near Eastern Affairs, ‘Background N&audi
Arabia’, (January 2009), http://www.state.gov/rgéign/3584.htm (accessed 10 March 2010).

1983 Arab Convention for the Suppression of Terrorismunofficial translation into English can be vielhat
www.al-bab.com/arab/docs/league/terrorism98.htrogssed 10 March 2010).

1984 Terrorism cannot be justified by any religion®6d’, available at

108ig}ttp://www.submission.info/perspectives/strivintyv’tﬂism.html (accessed 10 March 2010).

Ibid.

1986 Arab Convention for the Suppression of Terrorisge n.984, Preamble.

1987 pid, Article 3 (1) 1.

1088 hid, Article 3 (II) 5.

19891hid, Article 5.

1090 pid, Article 1 (3).
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excluded by their legislation®* These provisions are in line with the internatioetradition
law which gives due importance to the local lansu@® Arabia is party to all these conventions
except the last.

The Convention also conforms to international lawits provision of standard exceptions.
Article 6 specifies the exceptions and limitatioos extradition with ‘exceptions to the
exception’ specified for terrorist offences and attacks on heads of state or their families,
military offences, expiration of the statute of iiations, and double-criminality and extraditable
offences in cases of extraterritorial jurisdictidiine Convention also adheres to the international
theory of the protective principle of jurisdictiof?? The provision stipulates that extradition will
not take place for an offence for which extraditltas been sought which was committed in the
territory of the requested contracting state “exaepere the offence has harmed the interests of
the requesting State and its law provide for thes@cution and punishment for such offences
and where the requested State has not initiatethargtigation or prosecution*%3

Another common ground between Saudi Arabia andairis their concern for human rights in
the process of extradition. Both countries are cdteohto upholding human right standards by
signing relevant conventions, which bind the mendoemtries to observe human right standards
in their legal and executive proceedings, and whisb apply to extradition processes. As noted
in Chapter 5, a hostile attitude to Saudi Arablaisnan rights record is largely promulgated by
Western commentators. As noted, documentary megaeéating to Saudi Arabia are lacking,
and this issue is typical of that imbalance — comiiawgy in support of Saudi Arabia’s position is
in short supply. However, contrary to common petiogpin the West®® Islamic law guarantees
human rights in all criminal procedures. As obsdnby Bassiouni, Islamic criminal justice
procedures encompass a range of due process arahhights protection regardless of which
category of crime is involved, “[including] the hgto life, liberty and property; the right to

petition for redress of wrongs and grievances; ibguirement of a fair and impartial trial

1091 Arab Convention for the Suppression of Terrorisee n.984, Article 1 (3).
1092566 Chapter 3, section 3.6.4 for discussion efghnciple.

1093 Arab Convention for the Suppression of Terrorisee n.984, Article 6 (c).
1994 5ee Alotaibi, n.73, at 3.
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without distinction of colour, creed, or origin aittndamentato them.*® Protection against
unreasonable deprivation of any such right is subje judicial scrutiny, and prompt legal
determination is commanded. This is deemed esserdtaonly as a human rights, but as a
political right that is indispensable for “the miEnance of a scheme or ordered liberty and
fundamental freedont®® In fact, as Al Saleh notes, “Islamic jurisprudenis unique in
guaranteeing the right of individual security...Islagnarantees five essential things to all
persons and prevents unwarranted infringement ethy the State...1) religion, 2) life, 3)
mind, 4) prosperity, and 5) propert}?® He further divides human rights protections irarf
topics including these two:

1. The presumption of innocence. That is, under Istajurisprudence people are
presumed innocent until proved guilty. On this vjéthe burden of proof rests
with the accuser®®®and “doubt is construed strictly against the aect/S*®

2. Rights during the investigation and primary questig state. Three categories of
guarantees are ensured to the accused during trestigative and primary
guestioning stage, namely: freedom from unreasenaklrches and seizures;
determining the limits to which the investigatomogo; extension of the right to
remain silent; guarantees against having to takeoah or put up money or
property; andprohibitions against torture or cruel and inhumareatmentand
rights of the accused during preventive detenti@silarly, rights are guaranteed
to the accused during trial including protectioekted to the rules of evidence, the
presumption of innocence, the requirement of pafofuilt beyond a reasonable
doubt, and the right to be tried before a fair angartial court and right to counsel

(albeit this latter is not without controversy$°

Like other stages of the criminal proceedings, tdgdre also guaranteed to the accused during

imprisonment. Although there is a considerable giisament among Islamic jurists as to the

1095 Bassiouni M CSources of Islamic Law and the Protection of HuRéghts in the Islamic Criminal Justice
Systemin Bassiouni M C (ed)The Islamic Criminal Justice Systefhew York: Oceana, 1982), at 25.
1096 4;
Ibid
1997 9. Al-Saleh,The Right of the Individual to Personal Securitystam in Bassiouni, M. C. (ed.¥he Islamic
Criminal Justice SysteniNew York: Oceana,1982), at 55-56.
1098 ||h;
Ibid.
1099|b:d
1% 566 .34 for more about this.
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lawfulness of imprisonment as a punishment, as askbout the scope of its use, as Al Saleh
notes, “most jurists agree that regardless of tffenoe, no prisoner should basulted,
humiliated, beaten, tortured or chainéekcept to prevent flight)**%*

Nonetheless, in practice, and as noted edriféiSaudi Arabia is still perceived as doing very
little in improving human rights. According to mahyman rights organisations and countries in
the west, issues like the treatment of women, réretinent of foreign workers, the death penalty,
torture and beating by the religious police, and kck of free political speech, all remain
obstacles, if not a deterrent, for those countitias might wish to approach the Kingdom for a

formal treaty, or agreement on extraditioff

So, from this perspective, what was claimed, abtavbe a similarity appears instead to be a real
contrast between the Kingdom of Saudi Arabia arithiBr However, in reality, the two entities,
despite their different views, do share this noptenciple, endorsing it and respecting it,
although a number of weaknesses are still preJdm. United States Bureau of Democracy,
Human Rights, and Labor wrote in 2009 on this idbag

“the Basic Law prohibits torture, arfghari’a prohibits judges from accepting confessions
obtained under duress. Nevertheless, during thetjieanon-governmental organisation
(NGO) Amnesty International (Al) continued to repdinat authorities systematically

subjected prisoners and detainees to torture ahdr gthysical abuse. Government
contacts claimed privately that measures were takensure that torture did not occur in
the penal system, such as alleged Ministry of iotefMOI) formal rules prohibiting

torture. The government occasionally, withheld mabicare from prisoners**

Similarly, the case of Mitchell, Walker, Sampson¢g dones shows the divergence between
human rights as perceived in the West and theagpezd practice in Saudi Arabia. The four
men were arrested for alleged involvement in t&stdmombings in Riyadh and Khobar in 2000.

Jones was released without charge after 67 dgysson. Mitchell and Sampson were

1191 5ee Al-Saleh, n.1097, at 124.

1025ee Chapter 5, section 5.5.

103 5ee, for example, reports from Human Rights Waittp;//www.hrw.org/en/middle-eastn-africa/sauditzia
(accessed 12 March 2010).

1104y .s. Bureau of Democracy, Human Rights and Lakee,n.897.

255



condemned to death, and Walker was given a sentdrié&years in prison. The four men
alleged they were tortured while imprisoned. Hadegn released as an act of clemency, they
attempted to sue the government of Saudi Arabitofture, assault and battery, trespass to the

person, and unlawful imprisonment? Lord Bingham said that:

“that the issue at the heart of the case was thgarship between two principles of
international law. One was that a sovereign statenat assert its judicial authority over
another. The second, and more recent, principleowaghat condemned and
criminalised the official practice of torture, repd states to suppress the practice and
provided for the trial and punishment of officiédsind guilty of it.”°®

Reconciling conflicting international law obligatis like that between torture and sovereignty in
Jones v. Saudi Arabjas at the heart of extradition analysis withie ttontext of international
human rights obligations. After the initial High @t hearing followed by a hearing by the Court
of Appeal, there was an appeal to the House of4,dite judgment was that sovereignty over
jurisdiction was the stronger force in internatiblaav, despite abhorrence in the U.K. at the use

of torture.

There seems to be a presumption in the West thanils countries with similar competing
international obligations do not treat those olilmg#s seriously, especially when it comes to
human rights. However, contrary to many Westerncamseptions, the protection of human

rights is a familiar concept within Islam.

Islam granted human rights fourteen hundred yegos \&hich are being emphasised now in the
principles of international law and extradition grees and procedures. Included among these
inalienable rights are the rights to life, the tigh freedom, the right to equality and prohibition
against impermissible discrimination, the rightfaa trial, the right to protection against abuse
of power, the right to protection against tortuttee right to asylum, the right to freedom of
belief, thought, and speech, the right to freeddmelgion, the right to free association, the tigh
to protection of property, the right to social sag) the right to education, and the rights of

19 nternational Centre for the Legal Protection efthn Rights, ‘Jones v. Saudi Arabia’,
http://www.interights.org/jones (accessed 15 M&oh0).

1108 3ames Sturcke, ‘Victims lose Saudi torture caBeg Guardiani4 June 2006,
http://www.guardian.co.uk/uk/2006/jun/14/politicagliarabia (accessed 15 March 2010).
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privacy'’ Being an Islamic country, these human rights amranteed in the Saudi Basic Law.
There may be weaknesses in practice, but this famtg rights to individuals accused of crimes.
For example, Article 26 declares that “the statetgmts human rights in accordance with the
Islamic Shari'a”*'°® Article 36 states that “no one shall be arresteqhrisoned or have their

actions restricted except in cases specified byitsis™*'%°

while Article 37 pledges that “the
home is sacrosanct and shall not be entered witheupermission of the owner or be searched
except in cases specified by statute$*Likewise, Article 38 promises that “penalties $Hm
personal and there shall be no crime or penaltyegxm accordance with th8hari'a or
organizational law. There shall be no punishmemepk for acts committed subsequent to the
coming into force of the organisational laW*! The Universal Islamic Declaration of Human
Rights, issued by the Islamic Council on Septenil®r1981 also affirms these “inviolable and

inalienable human rights that the [Council] considie enjoined by Islant**2

Whereas the Saudi Basic Law “does not provide theused with the right to legal
representation'**3imparting the right to be heard in the justicetesyshas compensated for this
lack™** For instance, Articles 43 states that “the Kingpsirt and that of the Crown Prince shall
be open to all citizens and to anyone who has gt@nt or a plea against an injustice. Every
individual shall have a right to address the puhlithorities in all matters affecting hirh-*
Similarly Article 47 provides that “the right tdiation is guaranteed to citizens and residents of

the Kingdom on an equal basig*®

1107 5ee Alotaibi, n.73, at 281.

108 gee Basic Law, n.40, Article 26.

1199 pid, Article 36.

1H1%hid, Article 37.

Y pid, Article 38.

112 yniversal Islamic Declaration of Human Rights, ®egber 18 1981, Preamble (xiv) b. For the text and some
annotation by the Islamic Council of Great Britaee http://www.ntpi.org/html/uidhr.html (accesd€dMarch
2010).

1113 5ee Alotaibi, n.73, at 275.

14 There is some controversy about the extent ofitgie to counsel under Islamic law. Al Saleh (se298) notes
that “Islamic law guarantees to both the accusdrtha accused the right to appoint another persaepresent
him before the judge” However, some jurists argugt the right to counsel does not attachHedud crimes
[against God], while some jurists argue that colissallowed to theHadudcrimes involving the violation of the
right of the man (theft, highway robbery etc.) &le jurists agree that the right to counsel appie$a’azir
offences (offences which result in material indivadi or social harm and do not fall within thiadud or Quesas
crimes).

111535ee Basic Law, n.40, Article 43.

0 pid, Article 47.
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The emphasis on human rights stems from Islam’shasip on the importance of individual
dignity, which is regarded as supreme. Bassiousentes that “in Islam the dignity of man is
foremost for this is the prize creation of Allalguality and justice are therefore a natural
corollary.”*!” Weeramantry confirms this, saying that “individatgnity ranks high in Islamic
law and the concept of human rights fits naturalithin this framework. The Quran warns
repeatedly against persecution, denounces aggnesgons against violations of human dignity
and reminds believers of the need to observe psticall their dealings...Since this elevated
position of the individual is preordained and etérrnuman freedom cannot be transitory or
dependent upon a rule. It inheres in the humanitiondand is immutable.. **®

It is also noteworthy that the injunctions of Islame also in consonance with the international
law framework. As Bassiouni observes that “nothimdslamic international law precludes the
applicability of [the] international obligations deepted by signing and adhering to the UN
Charter by all Muslims and Islamic States] to tlemestic legal system of an Islamic state
provided these obligations are not contrary toShari’a”**'° Saudi Arabia, by being a member
of the UN, fully subscribes to the human rights feored under the UN Human Rights
Convention. Nonetheless, it is important to notat tit is only in perception rather than
implementation of these rights that Saudi Arabiffeds from other legal systemBassiouni
observes that many Muslim states have in fact adoatWestern model, with modifications in
procedure to the application of human rights angividual rights*?° Saudi Arabia, which
rigidly adheres to traditional Islamic law in thppdication of the recognition of human rights
under theShari’a, drastically differs from the Western model. Ndredess, the Islamic law
scholar, Ali Ahmad argues “Islamic states can rederthe Islamic view of international law
with the Western-dominated view of internationabenlied in the United Nations Chartét3
Likewise, Britain is also committed to observingnian rights standards by virtue of being a
signatory to the Geneva Conventions of 1949 whicbviges the basis for international

humanitarian law formulations, considered to beambh of human-rights law by some writers.

1117 5ee Bassiouni, n.996, at 19.

118 ¢ Weeramantrylslamic Jurisprudence: An International Perspectifteondon: Macmillan, 1988), at 1.

111956 Bassiouni, N.996, at 41-42.

1120 gee Alotaibi, n.73, at 282, citing Bassiouni.

121 A Ahmad, ‘The Role of Islamic Law in contemporaiorld Order’, (2001) @ournal of Islamic Law and
Culture157.
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These Conventions are geared towards providing dmitawian protection to war victims, in
particular prisoners-of-war, the wounded, sick ahipwrecked, and civilians**? The ‘grave
breaches’ provisions of the Geneva Convention®9dB1bind the member states to a mandatory
‘try-or-extradite’ principle for specified seriowiolations**?* This regime has been incorporated
into English law through the Geneva Conventions AB67 as amended by the Geneva
Conventions (Amended) Act 1995.

Britain’s ratification of the convention on humaghts placed it under obligation to observe its
provisions. In English law, these instruments hiagen used ‘as an aid’ to construct and inform
the exercise of judicial discretion and to estdblise scope of the common &% wherever
there was ambiguity, even before the advent oHin@an Rights Act 1998.

Further, Britain is also a signatory to the Eurap€anvention on Human Rights. By ratification
of the Convention, Britain is bound to enact iteyisions. With the enactment of the Human
Rights Act 1998 (HRA 1998), Britain has incorporitéo a large degree, the provisions of the
European Convention on Human Rights into domeatic The adoption of the law is seen as the
“most significant development in English human-tigtaw.*#°

The European Court of Human Rights was establishedljudicate human rights disputes. The
functions of the court included hearing human ghblation cases referred to it by the member
states. As noted earlier in this stdd? the HRA 1998 provides that a court, when consitgri
an issue involving ECHR rights, must allow for fledowing, whenever made or given, if they
appear to be relevant to the case under considerany judgment, decision, declaration or
advisory opinion of the European Court of Humanh&gany opinion of the Commission given
in a report adopted under Article 31 of the Coniwentany decision of the Commission in
connection with Articles 26 or 27 (2) of the Contten; or any decision of the Committee of
Ministers taken under Article 46 of the Conventidimese decisions are only of a persuasive

character, and are not a binding authority.

11225ee Jones and Doobay, n. 78, 8.05, at 96.
123 bid.

124 1pid, 8.10, at 97-98.

125 pjd, 8.11, at 98.

1126 5ee Chapter 4, section 4.6.
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From the facts described above, it can be notddothth Saudi Arabia and Britain are upholders
and exponents of human rights standards and apecalscerned to implement them in their
respective countries. Their roles in observing tremm of great significance, in view of their

standing, both in the world generally and at aaegi level. For example, while the kingdom of
Saudi Arabia — being at the centre of Islam — imething of a role model for the rest of the
Islamic world particularly, in the Middle East (dteeits political and economic weight), Britain,

similarly, is seen as a major power, and an impbrtaember of the European Union with a

persuasive role.

The two countries are also linked through the md&onal Criminal Police Organisation,

commonly referred to as Interpol. By becoming a finernof this organisation, the two countries
are obliged to abide by the rules. This commitngmt engagement indicates a full willingness
on their respective parts to co-operate and collbon efforts with the international community
in curtailing, or preventing if possible, interratal crime. Both countries are also fully aware of
the modern challenges posed by the ease and rgatfiltcommunication and transport. From
this angle, it can be asserted that this is moppating evidence that the two countries could
enter into a formal agreement on extradition (thatild exceed the current simple Memorandum
of Understant'?). As both sovereign states therefore possesshiligy 4o interact on subjects,

such as the shared threat of terrorism, therebeilho obstacles for them to formally, conclude

an agreement on this subject matter.

Saudi Arabia takes the terrorism threat very sshguand is prepared to go to great lengths,
whether by extending co-operation in terms of tkehange of information or by taking practical
steps permitted within the broader scop&béri’a. The phenomenon of terrorism is particularly
in conflict with Islamic teachind$?® and is diametrically opposed to the chief goalstémic
philosophy, which is, establishing peace and hagmoat just at the state level but also
internationally™*? For instance, after the 9/11 attacks on the US8udi Arabia was quick to

support the United States and its sponsorship tftemorist resolutions in the United Nations.

Ez;‘Terrorism cannot be justified by any religion®bd’, see n.1084.
Ibid
llZle:d
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Speaking in the UN General Assembly on October @12 Saudi Ambassador Fawzi A.
Shobakshi spoke of the position of Saudi Arabidhensituation by declaring that:

“Saudi Arabia, its monarch, its government andpg®ple have condemned those
criminal acts which result in the great losses oimhn life and tremendous
destruction and damage to property...H.R.H. Princdulbh expressed the full co-
operation of Saudi Arabia with the American Goveeminin all its efforts to uncover
the identities of the perpetrators of these critniaats and bringing them to

justice.™**

The speech established beyond any shadow of dauuti rabia’s strenuous commitment to
eradicate terrorism in all its forms and manifaéeteg. Yet there is a perception in Western
countries that all terrorist activities carried artywhere in the world have the approval and
backing of Islamic countries, particularly SaudiaBia as the spiritual centre for Muslims
worldwide. This perception was implicit in the 9p8ge inquiry report into the terrorist attacks
of 9/11 by the Congressional Joint Inquiry Comnuiesi®* The Commission’s decision to
censor 28 pages of the report excited media spmulabout the linkages between the attacks
and the Saudi Arabian Government. Protesting atleéss and unfounded speculation, Saudi
Foreign Minister Prince Saud Al-Faisal releasedbtement expressing Saudi Arabia’s position

on the matter by stressing that:

“‘it is an outrage to any sense of fairness thatbB®k pages are now considered
substantial evidence to proclaim the guilt of ardop that has been a true friend and
partner to the United States for over 60 yearsdSAuwabia has been wrongfully and
morbidly accused of complicity in the tragic teisbrattacks...This accusation is based
on misguided speculation and is born of poorly disgd malicious intent...The report
seems to have overlooked or intentionally ignoradds Arabia’s continuing efforts to
fight terrorism. [Saudi Arabia and the U.S.] areéhbaictims of terror and partners in the

war against it, making it incumbent upon [both tleeintries] to work together effectively

130N General Assembly, ‘Measures to Eliminate In&ional Terrorism’ October 2nd 2001,"56ession,
Agenda item 166.

131y.S., House Permanent Select Committee on Inggitig and the Senate Select Committee on Intellegenc
‘Report of the Joint Inquiry into the Terrorist Attks of September 11 2001’, (December 2002), Séegtert
107-351, House Report 107-792.
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in an environment of trust and mutual confidencfpdth the countries] are to prevail in

this war [against terrorism}-**?

Contrary to popular perception in the West thaarnslperhaps patronises or abets terrorism,
Islam is entirely and totally against any form adlence which results in great losses of human
life and tremendous destruction and damage to pmopk terrorist attacks are occurring, the
motive for these definitely lies elsewhere andsitin vain to associate it with Islam, since it
preaches peace and harmony and wishes to see tlitewere tolerance, peace and harmony
prevail.

6.2.2 Differences

Despite the similarities in the extradition systeshshe two countries discussed above, the two
differ from each other in a number of respects.sTs$tarts quite clearly from the fact noted
above, that Saudi extradition provisions as lamla the Basic Law are very broad and leave a
lot to the discretion of its government to be miljudetermined between the contracting states,
while the British extradition system is very detdiland elaborate. The ‘weakness’ of Saudi
flexibility in fact can be a positive virtue for diéng with crimes like terrorism. The difference
also stems from the traditions of the two countri®stain has a long tradition of extradition,
which has matured through a process extending ogeturies. The differences range from
guestions of sovereignty to the legal basis andgqutores for executing an extradition process. In
what follows, the nature and extent of the princigifferences between the two systems are
examined.

a. The different concepts of sovereignty

The first and foremost difference between Islanaw land Western philosophy relates to the
concept of sovereignty. In the "L entury, the word ‘sovereign’ itself was equivalen ‘king,’
and referred to monarchies which were believedatehbeen invested with 'divine rights’ and

wielded supreme authority over the state or kingdtemhigh view of monarchy resting on

132 The speech is reprinted in English in the Leaguérab States website:
http://www.arableagueonline.org/arab..e/englisigt hccessed 15 March 2010, the English versitimof
website is now being reconstructed (17 March 2010).
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biblical texts which associate kings closely witlhdGthrough their anointing**® In Western
jurisprudence, various sovereignty theories havenbedvanced which enunciate doctrines of
absolute sovereignty, as argued by Hobdb&sr some form of limited sovereignty, as advanced
by Locke!® The modern so-called positivist school of legallgdophers has “formulated
doctrines of sovereignty based upon the conceptribaource of authority stands higher than
the sovereignty of a state, within the limits ofveign’s dominions**® Bassiouni explains
that “Western political thought imparts the precdmt sovereignty is in the ‘people’ and is
absolute. The conduct of affairs of state by itsagweople is original, unbridled, absolute, un-
derived, independent, permanent and exclusive, eviam self-imposed limitations are included
in certain constitutions to indicate the need fbigher order of legality™%’

In sharp contrast to the Western view of sovergigtthe Islamic construction of sovereignty
begins with the doctrine that sovereignty belongsGod alone”***® A ruler's or a state’s
sovereignty is that of a trusteeship or a vice-nege'*® This means that the ruler or state
authorities are merely representing Him and caatyHis commands. The ruler of a state in this
sense has a limited sovereignty, which is an implaational role. Of course, this concept of
sovereignty and vice-regency has been revealedighrothe words of God, the Quran. This
means that the heads of an Islamic state exerbise invested powers well within the
boundaries of th&hari'aand they are not ‘authorised’ to enforce any ruwbgh conflicts with
the basic precepts of tt&hari’a or theSunnah Weeramantry notes that while “there have been
tyrants and despots in Islamic history...whateveirtabuses of power, not one of them could
controvert the central proposition that sovereidrgionged to God alone and that the law ‘never
conceded to any human being any greater rightttitrof enforcing His law and protecting and
leading His people.**° Bassiouni explains the concept by saying thaafiéc polity is a

1133 3. Bowker (ed.)The Oxford Dictionary of World Religion€Oxford: OUP, 2000).
134T Hobbes| eviathan (Oxford: OUP, 1998).

1135 3. Locke,Two Tracts on Governmer{Cambridge: CUP, 1967).

1136 Quoted in Alotaibi, n.73, at 279.

1137 5ee Bassiouni, n.20, at 9.

138 )pid, at 9.

11395ee Alotaibi, n.73, at 279.

1140 5ee Weeramantry, n.1018, at 82.
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‘theo-democracy’. It is, therefore, distinguishalilem the democracy in which constitutional

principles place sovereignty in the peop!&®

The difference then, essentially, is the exterdaereignty invested in people. While in a non-
Muslim democracy like Britain the unbridled, abgelypermanent and exclusive sovereignty lies
with ‘people’, in an Islamic country, Islamic lawigns supreme and ‘people’ can only function
within the rights conceded to them by Bieari’a, revealed through the Qur'an and ®ennah.

Talking in relative terms, Britain is free to enawtw extradition statutes to meet modern
challenges and subject to the approval of the getbpbugh Parliament. This is possible through
the supremacy of Parliametit? Further the State interest is the guiding prireipl formulating
rules from time to time and a statute relevant yoday be obsolete and hence can be discarded
tomorrow, through the means by which it was madedntrast, Saudi Arabia, being an Islamic
country, has to obey certain divine precepts amdnever overstep the boundaries drawn by the

Shari'a
b. The legal bases

Another difference between the two extradition ey is the very foundations underlying
extradition practices and procedures. As discusselier'**in the earlier phases of extradition
history, the authority to ‘deliver up’ (the olderi for extradition) the criminal to the requesting
state rested purely with the King. In this sensé&aglition law had an exclusively administrative
character. This practice continued up to the lditdf of the nineteenth century when ‘delivering
up’ a fugitive criminal without a legal backing wagemed to be unlawfdt** In 1870, the

treaties governing extradition were given legaleeffthrough an enactment, after which
processes and procedures would be governed thstagltory provisions, which means every
extradition request has to be routed through aifipeéand prescribed channéf?® Similarly,

extradition proceedings would be conducted underptiocedures laid down in the relevant act.

The right of appeal dfabeas corpusvas also granted under which the accused coulgklaah

1141 5ee Bassiouni, n.20, at 11.

142 gee Alder, n.32, at 11.

1143 5ee generally Chapter 2.

1144 See Jones and Doobay, n.33, 1-007, at 10
1% pid, 1-013, at 16.

264



appeal to the High Court or House of Lords. It wasant to give the person under trial a fair
chance to defend himséff!° The statutory provisions, as the history of extad acts indicates
by the subsequent Acts of 1989 and 2003, are antignand responsive instrument, subject to

change from time to time.

By contrast, as discussed in Chaptét*5Saudi Arabia does not have a separate constitirtion
the traditional sense of most other nations. Sardbia is governed by the Basic Law of
Government, established in 1982 and revised in 1882rhis “addresses a number of legal
issues, but it is not a constitutiol* The Saudi Basic Law declares that “the KingdorSaidi
Arabia is a sovereign Arab Islamic state with Islasnts religion; Gods Book and tBeinnahof
His Prophet, God's prayers and peace be upon hien,ts constitution...***® Thus, Saudi
Arabia is ruled not by a constitution, but by te&micShari’a. Vogel contrasts Islami8hari’a
with Western-style rule of law as set forth in cedstatues and regulations by stating the
primary difference between the two. He notes th&hari’a] is properly the ideal divine law
which encompasses all human ideals and goods,ftwothis world and the next, both social and
individual. But in practical context, it may reféo either theQur'an or Sunnah the two
revelations from whicl&hari’a is known; or to the classical law found in the k®of medieval
scholars and their modern successors calledighe.”**** He further notes that all man-made
laws (idhams) stipulated through the Basic Law and through wotReyal Decrees, are
subordinate to th8hari’a as the “rule in Saudi Arabia draws its authoritynfi the Book of God
Most High and theSunnahof His Prophet. They are sovereign over all regotest of the
state.***? The method of making law has been laid down indB&rabia’s Basic Law, which
states that “all the governmental authority andslaivSaudi Arabia derive from the HoQur’an
and the Prophet’s traditiod*®® From this view, the criminal justice of Saudi Aials “derived

1146 5ee Jones and Doobay, n.33, 1-014, at 16.
1147 See section 5.4.2.

1148 5ee Basic Law, n.40.

1149 5ee Alotaibi, n.73, at 273.

11%05ee Basic Law, n.40, Article 1.

1151 Cited in Alotaibi, n.73, at 273-274.

1152 5ee Alotaibi, n.73, at 274.

1153 5ee Basic Law, n.40, Article 7.
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entirely from Islamic Law.**>*In other words, Islamic rules have supremacy tiverman-made

laws.

Where the rule oEhari'ais not clear, the King and the Council of Senion@ars, appointed by
the King, will interpret the constitutional rulesplicit in theShari'a. The Basic Law establishes
a hierarchical legal administrative structure engassing a Higher Council of Justice, a tribunal

of complaints, an investigative body, a prosecgemeral, and a system of court?’

Saudi Arabia has no specific laws (statutes) partgito extradition. The Basic Law addresses
both asylum and extradition - albeit rather gergraktipulating that “the state shall grant the
right to political asylum when the public interes¢émands this. Statutes and international
agreements shall define the rules and procedure®rgog the extradition of common
criminals.”™*® The important point to note in this regard, howeve that “there is nothing in
Saudi Arabia’s Basic Laws or within the principlet Islamic Law which would forbid the
extradition of nationals**>’

There are a number of other articles in the Basw which have implications for international
extradition practice. As discussed in Chapter &tdlare injunctions in the Qur’an which refer to
how to deal with enemies and refugees. Howeveretaee nonevhich directly forbid Muslims
from entering into extradition arrangements withémies’. This flexibility has been codified in
Article 70 of the Basic Law, which stipulates thaternational treaties, agreements, regulations,
and concessions are approved and amended by Reymled'*® This provides the government
“with considerable discretion in extradition arrangents.**>°

The differences in the legal basis of the extraditpractice outlined above, has “important
implications in terms of comity, double criminalitgxtraditable offences, the principle of non-
inquiry, the principle of specialty, and recentts in international extradition practice related t

human rights *'®° As seen in Chapter 3 (section 3.1), Britain befotgthe category of countries

1154 5ee Alotaibi, n.73, at 272.

1155 5ee Basic Law, n.40, Articles 45, 51, 53, and 54,
1156 hid, Article 42.

1157 5ee Alotaibi, n.73, at 298.

11%8 5ee Basic Law, n.40, Article 70.

1159 5ee Alotaibi, n.73, at 275.

10pid, at 272.
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that follow common law. In terms of extradition ptige, this means that Britain has transparent
and objective procedures which are open to coratedtcan be challenged. Every step of the
proceeding is laid down in the relevant act andabeused has the right to appeal against the
decision at a higher level in the hierarchy. Inrph@ntrast, the latter, because of the absence of
statutes governing extradition processes has amyshere extradition practices and procedures
are quite opaqdt®™ and thus contain no requirements of comity, doubiminality, and the
other aspects listed above. In this sense, vigtualy mutually binding requirements and
conditions can be determined through bilateral emdtilateral treaties or arrangements. As
extradition requests and responses are traditpriehdled through confidential diplomatic
channels, “the Saudi extradition procedures are miadered less easily decipherabfé®This

is borne out by the reliance on comity as a basigxtradition and the fact that “Saudi Arabia is
party to relatively few bilateral extradition trest.”'%® Saudi Arabia is a party to a number of
multilateral conventions that include extraditioroysions rendered in general terms. This
provides the country with “considerable discret@mnextradition practices-*** This also means
that the conditions such as double criminality, r&ditable offences, and the principle of
specialty, which are strict requirements in Brit&xtradition law, are not binding on Saudi
Arabia.

The facts divide the two countries in a significamay. Britain having an elaborate and
transparent extradition statutory provision is kuo follow a strict regime, whereas Saudi
Arabia has a free hand in taking discretionary messto facilitate extradition. This may partly
account for the delay in the process (some casgititake as long as five years) or relatively
larger number of refusals in the extradition pracesBritain. Appeal is allowed in Britain for
human rights concerns, human rights standardseindfuesting state, and other concerns such
as torture or fear of torture, or the death penaltyd international laws can be invoked in
defence against extradition.

1161 See Alotaibi, n.73, at 272.
162 1phid, at 273.

1163 | pid,

1164 | pid.

267



c. Types of extradition systems: Process for Requesy Extradition

Another difference related to statutory provisiarsd procedures is the types of extradition
system the two countries adhere to which then t&ffde process for requesting the extradition
of an alleged fugitive. A comparison of the two teyss reveals that the Saudi extradition
procedures, specifically the request for extraditidue to its administrative system, is more
susceptible to political influence and perhaps atiohs of due process. Though there are
criterions that the Extradition Committee considdie process lacks transparency and the
assurance that the process is fair. The U.K. systaenthe other hand, requires a warrant in some
instances and has transitioned into a judicialesgsdf extradition, providing more due process
rights for the alleged fugitive. Nevertheless, EAO2 has also done away with some
requirements like the arrest warrant, especiallgenrthe EAW regime. In regards to the arrest
warrant requirement, both systems seem to favdiniezfcy over the protection of due process
rights, which may be cumbersome in the contextxtfaglition, though necessary. Overall, the
Saudi system provides less protection to the alldéggitive though the process is faster, and the
U.K. system provides more protection to the allededitive, especially with the warrant
requirement and the hearing, though the process seasn more cumbersome. The U.K. has
tried to balance the need for a faster extradiigsiem by waiving some requirements. Saudi

Arabia, however, continues to follow its adminisitra system.

Under the Saudi Arabia administrative system, eltin requests are received through
diplomatic channels and processed by the Minisfryustice. Although a judicial opinion is
occasionally sought on an issue, it is mainly amiadstrative decision whether to hand over an
accused or convicted fugitive to the requestingestéhe role of the judiciary in the process is
purely recommendatory and is not binding on the iathtnation. Political considerations and
relations with the requesting state drive extraditilecisions under this system. For instance, it is
possible that a state might agree to extraditeqaimed person in order to avoiding souring
relations. The opposite may also be true. A staghtmot, for example, be willing to return a
wanted person because it does not enjoy good aefatwith the requesting state. Other
considerations might also come into play underatheinistrative system. A state might decide

not to return a person accused of political offenisecause of the fear that the revolutionary or
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political dissident may come into power at someufaitpoint, which might have a negative

influence on the political relations between the tountries should that happen.

Foreign policies are said to bear upon a statefsmaéition practice profoundly, particularly in

situations where the state has considerable disoret extradition decisions. Saudi Arabia is not
a party to any extradition treaties with North atibh American or European countries, although
it has formal extradition agreements with many d¢oes in its region. Yet Saudi Arabia is a
party to a number of international treaties on raltto-operation that could theoretically serve
as the basis for extradition with developed worttlrdries who are also a party to these
conventions. Thus, extradition between Saudi Arand most of the developed world occurs
only outside the framework of formal extraditionregments. In this context, “Saudi Arabia’s
basic foreign policy positions are therefore gerenaie Saudi extradition practice and

procedure **** For example, it has a “special relationship” vifie U.S

Another weakness of the administrative system tfaeiion is its denial to the accused of a fair
trial and the failure to provide the accused witthance to defend himself. This disallowance of
the right to be tried in a free and fair mannersrgounter to the human right standards which

have been the main concern of international lawramdan rights activists.

After the 9/11 terrorist attacks on the U.S., a banof wanted persons, who were alleged to be
involved in conceiving, planning or executing akscwere handed over to the Americans.
Pakistan captured many terrorists who were thot@be involved in the attack in some way, or

were connected with Al-Qaeda, and handed themtovée U.S. without any tridl®’

By contrast, Britain, which started off with thenaidistrative type of extradition practice, has
gradually shifted to a complete judicial systemeatradition, via the administrative-judicial
path. As discussed in Chapter 4 and suggestedeirptbceding paragraphs, the extradition
process has go through the steps prescribed addaid in the Extradition Act of 2003. The Act

has been designed to converge, as far as possitiieprinciples of international law and human

11855ee Alotaibi, n.73, at 294-295.

1190 pid, at 295.

1187 5ee, for example, ‘Pakistan to hand over top Aé@@asuspect to U.S. for prosecutioVashington Pos{(1
June 2005), available at http://www.washingtonpast/wp-
dyn/content/article/2005/05/31/AR2005053101381.H@mwtessed 10 March 2010).
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rights standards as prescribed by the UN Chartépaovisions of the European Convention on
Human Rights. Britain is notorious for its delay@dradition process and lower success rate, but
this is not a high price for providing the accuseth a fair trial**°® The major reasons for the
delay and requests becoming unsuccessful may Hg p#ributable to the right of appeal given
to the accused in the High Court and House of La@dsasionally, the process takes such a long
time that by the time the proceedings come to cetigsi, the accused may invoke human rights,

such as the right to family and the right to fit&’

Another contrast in extradition practices and pdaces between the two countries is the method
of modifying the extradition rules. As noted aboaey modification in the Extradition Act of
Britain has to be routed through Parliament, wieSaudi Arabia the modification can be

effected through Royal Decree.
d. State organs involved in the extradition process

Being adherents of two different types of extraditmechanism, administrative and judicial, it is
quite predictable that the state organs and funaties involved in the extradition processes in
the two countries are different. This predictiorbc@ne out by the fact that in Saudi Arabia, the
Ministry of the Interior is the body responsible the procedures for requesting or extraditing
criminals, as well as the signing of the officisdpers. Act 83 of the Council of Ministers

stipulates that the Ministry of the Interior is pessible for finding suspects and criminals and
requesting them from outside the Kingdom usingcdfi processes and procedures, with a
committee dedicated to dealing with extraditionues}s. This consists of three consultants from
the Ministry"*’® and carries out investigation of requests for ¢hwhko are wanted from abroad

or for extradition, as well as dealing with the esxary documentation. It decides whether to
accept or reject requests in the light of existstgtutes and regulations and if additional
documentation is needed. The committee also astenehether the procedures for arrest or

investigation within the Ministry of the Interiorebeing adhered to within the provisions of the

18 Enshrined in the European Convention on HumantRjglee n.41, Article 6.
M9 ECHR, see n.41, Article 2 and Article 8.
170 Order of the Under-Secretary of the Interior MieisNo.749, see n.877.
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treaties and agreements, and communicates withamecountries by diplomatic means or

through Interpof*™*

In contrast, Britain has a hierarchy in its judiggstem. The main state organs involved are the
Secretary of State, the judges, the High Courtsta@dHouse of Lords. The Secretary of State is
lynchpin in the whole process. Prior to EA 2003 Becretary of State enjoyed many powers.
He was responsible for initiating the extraditiorogess and could terminate it whenever he
deemed it appropriate. Under EA 2003, however pbisers were somewhat curtailed, but he
still holds a key position in the whole procéSs.First, he is empowered to designate a territory
as being either Category 1 or 2. He is responsdrléssuing a certificate if he receives a valid
request for extradition. For Category 1 territorig® Secretary of State is responsible for issuing
a certificate to the effect that the arrest wartaas been issued by the authority designated by
him. He may also designate more than one authaoritglesignate different authorities for
different parts of the United Kingdom. As regardst€gory 2 territories, he issues a certificate if
he receives a valid request for extradition of espe who is in the United Kingdom. He can also
order proceedings, if he receives another validest for one of the requests to be deferred until
the other has been disposed of, or in he may ted®uat the relative seriousness of the offences
concerned; the places where each offence was comanithe date when each request was

received; if the person is alleged to be unlawfaliyarge after conviction.
e. Categorisation of territories

For the purpose of extradition, the British Exttami Act 2003 (EA 2003) divides territories,
roughly equivalent to countries, into two classesgerred to as Category 1 and Category 2
territories. EA 2003 does not provide any guidaae¢o which countries should be designated as
Category 1 territories. A state can belong to eitbethe categories by designation of the
Secretary of State. The list of territories in segary is liable to change and any country can be
placed in the other category by designation. Howegenerally, European countries are

included in Category 1 territories for which theimanechanism for initiating an extradition

171 See Chapter 5, section 5.6.11, for further disonss
11725ee Jones and Doobay, n.33, 12-001, at 248.
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request is through a European Arrest Warrant, whitiuires a certificate by the appropriate

authority for the extradition proceedings to start.

The list of Category 2 territories includes cousdrwith which Britain has extradition treaties.
Nearly 110 countries fall into this category, buit so Saudi Arabia. As the two countries
(Britain and Saudi Arabia) are only connected ins tltontext by a Memorandum of
Understandind’"3there exists no formal treaty between them (aytrsigned in 1942 was never
ratified).*’* By contrast, Saudi Arabian’s Basic law does nokerany distinction. All countries
are equal in the eyes of the Saudi law in respleextoadition matters. The fact that the Kingdom
is not restricted has allowed it to be active imaading both bilateral and multilateral treaties
and conventions

f. Extradition crimes

Yet another difference between the two countries ikerms of extraditable crimes. As noted
above, the Saudi Basic Law is opaque as to theesrior which extradition can be sought, rather
than the nature of the crime, the gravity of which Kingdom considers as stipulated in bilateral
and multilateral treaties. According to Saudi laxtradition can be requested for any crime for
which the punishment is a minimum of six monthsrisgnment (as in its agreement with the
Gulf States).*"®

In contrast, Britain has listed as many as 32 aimeSchedule 2 of the Extradition Act 2003,
which are referred to as extradition crimes. Unttex Act, accused fugitives can only be
extradited to the requesting state if the crimeswhbich he has been alleged or convicted are
included in the list. Another important differenicerelation to extraditable crimes between the
two countries is that in Saudi Arabia, murder, tderapt to murder the King or his family
members is not a crime immune to extradition, wagiiée could qualify for exception in British

law.

173 This was decided by the Act of the Council of Miers n0.83 on 13 February 1975 (1/02/1395 AH).
1174 See Alotaibi, n.73, at 289.
175 See Chapter 5, section 5.6.2.

272



With regard to extradition crimes, there is no @iition provided in Saudi Basic Law, or in the
Shari'a. This allows Saudi Arabia to determine extraditatrienes and mutually agree with the
contracting country. Basically, any conduct whielopardises or threatens the peace, both at
home and abroad, qualifies as an extraditable cimmislam. As it envisions a world that
“consists of friendly or non-threatening nationse interstate relationship is to be based on a
standard of fairness and justice that is univeesad not limited by state boundarié$’
Weeramantry maintains that Islamic doctrine holdg peace is the basic norm for international
relations and stresses international relations cdase equality, not dominance and

submissiornt}’’

Although there are no explicit guidelines on whetradition crimes would be in the Basic Law
or in theShari’a for that matter, the Arab Extradition Treaty of"18eptember, 1952 (enforced
on 28" August 1954) to which Saudi Arabia is a partyje®lon the eliminative method for
determining extraditable offences, with the gengtadieline that the fugitive must be accused of
an offence punishable under the laws of both tlyiesting and the requested states by one
year's imprisonment or a more severe penalty,othé case of convicted offenders, the fugitive
must have been convicted of a crime that carrissrdence of two months’ imprisonment or
more. The treaty also allows for the extradition pgrsons sought in connection with an

extraditable offence (i.e. persons not yet condicteaccused of an extraditable offenty.

On the other hand, crimes for which extradition barsought are specified in Schedule 2 of EA
2003 in Britain. There are 32 types of crime whighalify for an extradition requeSt’® The

crimes draw upon the European Framework List stacbmmon to all the member states of the
EU.M® The other conditions attached to extradition aff=nare separately given for Category 1

and Category 2 territories, most of them overlagpin

The concept of an ‘extradition offence’ is fundantakro extradition law. This is because only
those accused or convicted of such offences indfeesting state can be extradited. Therefore

the importance question to be decided by the jumigthe extradition hearing is whether the

1176 See Ahmad, n. 1121 , 157, 159.

177 See Weeramantry, n.1118, at 160.

1178 5ee Alotaibi, n.73, at 290.

1179 Extradition Act 2003, Schedule 2, see n. 39.
1180 5ee Chapter 4, section 4.6.6.
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defendant is accused or has been convicted of adgion offence in the requesting state. It is
important to point out the condition of ‘dual crimality’, that is, the alleged conduct has to be
both an offence under the law of the requestingestéad, had it been committed there, an
offence in the U.K. This condition was removed iA EOO03 for Category 1 territories, which
means that defendants can now be extradited fatumdrihat does not amount to a criminal act
under U.K. domestic law.

In England and Wales, at the extradition hearihg,appropriate judge has the same powers as a
magistrates’ court would have if the proceedingsemiie summary trial of an information
against the person in respect of whom the Partriawawas issuetf®" In Scotland, he has the
same powers as if the proceedings were summarg@dotgs in respect of an offence alleged to
have been committed by the person in respect ohwtih@ Part 1 warrant was issued, while in
Northern Ireland, at the extradition hearing therapriate judge has the same powers as a
magistrates’ court would have if the proceedinggewthe hearing and determination of a

complaint against the person in respect of whonPeme 1 warrant was issué&tf?

Either party can lodge an appeal with the High €against the decision of the judge. The High
Court must begin to hear the appeal before theoérde relevant period, failing which, either
the appeal must be taken to have been allowed dgceion of the High Court or the person
whose extradition has been ordered must be takbave been discharged by the High Court; or
the order for the person’s extradition must be iaikehave been quashed by the High CUiit.
Also, either party may appeal to the House of Lovdsich is the highest court in Britain. Leave
to appeal to it may only be granted if the Highntdwas certified that there is a point of law of
general public importance, or it is a point thagjloito be considered by the House of Ldrds,

or if leave is granted by it.

1181 See Jones and Doobay, n.33, 8-021, at 183.
1182 hid.

118 5ee Chapter 4, section 4.6.11.

118 bid.
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g. Bars to extradition

Saudi Arabia and Britain differ in many ways wittgard to bars to extradition. Saudi Arabia’s
Basic Law is silent on the subject. On the othemdhaBritain has a number of bars which

prohibit the extradition of an accused person,hengrounds discussed below.
h. Extradition of nationals

As discussed above, Saudi Arabia does not havatatyte in the Basic Law barring extradition
of a criminal. However, all the Arab treaties toigthSaudi Arabia is a party and the Islamic
Conference Conventiotf® allow parties to refuse extradition based on maiity. As Alotaibi
noted, “Saudi Arabia has never stated that itssadfto extradite a Saudi national was based on
the individual’s status as a Saudi natioraf®This can be interpreted as an attempt on itstpart

align its extradition rules in accordance with gciples of international law.

Likewise, British law does not base extraditiontba basis of nationality. For example, s.11 of
EA2003 imposes other bases on it, but the issuatidnality is not included. This means that
any British national is liable to be extraditedhi# is accused, or convicted of an extraditable

crime of any national guilty of committing a crinmeluded in the list of extradition crimes.
i. Double jeopardy

Saudi Arabia does not any provision in the Basiw t@ forbid extradition on the basis of double
jeopardy. In sharp contrast to this lack of Saatdiutory provision, Britain’s EA 2003 states
that:

“A person’s extradition to a category 1 territosybarred by reason of the rule against
double jeopardy if (and only if) it appears that weuld be entitled to be discharged
under any rule of law relating to previous acquittaconviction on the assumption (a)

that the conduct constituting the extradition offerconstituted an offence in the part of

1185 Organisation of the Islamic Conference, ‘Convamtim Combating International Terrorism’, (July 1999
Resolution 59/26-P, Annex, http://lwww.oic-oci.onggdish/convenion/terrorism_convention.htm (accesk®d
March 2010).

1188 5ee Alotaibi, n.73, at 298.
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the United Kingdom where the judge exercises jictszh; and (b) that the person were
charged with the extradition offence in that pdrthe United Kingdom.**®’

The rule relates to Article 9 of the European Cartiod on Extradition which stipulates:

“Extradition shall not be granted if final judgmehas been passed by the competent
authorities of the requested Party upon the pectamed in respect of the offence or
offences for which extradition is requested. Extiad may be refused if the competent
authorities of the requested Party have deciddieribhot to institute of to terminate

proceedings in respect of the same offence or oéeft'®®

The echo of the rule is also provided in the Fraor@wDecision which permits the judicial

authorities in the executing state to refuse taetethe warrant; The Framework states:

“Where the judicial authorities of the executingriteer State have decided either not to
prosecute for the offence on which the Europeapsarwarrant is based on to halt
proceedings, or where a final judgment has beesegaspon the requested person in a

Member State, in respect of the same acts, whievepits further proceedings-
J- Extraneous considerations
Within the British context, the British extraditigxct of 2003 states in s.13:

“a person’s extradition to a category 1 territosy barred by reason of extraneous
considerations if (and only if) it appears that @@ Part 1 warrant issued in respect of
him (though purporting to be issued on accounthef ¢éxtradition offence) is in fact
issued for the purpose of prosecuting or punishing on account of his race, religion,
nationality, gender, sexual orientation or politiopinions, or (b) if extradited he might

be prejudiced at his trial or punished, detainedestricted in his personal liberty by

187 Extradition Act 2003, s.12, see n. 39..
118 Eyropean Convention on Extradition, n.254, Artigle
18 Framework List, n.611, Article 4 (3).
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reason of his race, religion, nationality, gendsegxual orientation or political
1190

opinions.
This exception expresses the principle of 'nonubfent’ which has its roots in the UN
Convention Relating to the Status of Refugees 1981fich found its way into the European
Convention on Extradition and the Commonwealth Remwd Scheme. It was present in the
British 1989 Extradition Act and incorporated inEA 2003l. The provision resembles the
ECHR, under which the responsibility of a stateersjaged if it extradites or proposes to
extradite a person to a place where he will beexibgl to treatment which falls short of the
standard to be expected under the ECHR. These astimdnclude freedom of thought,
conscience, and religion, and freedom of expressite political offence exception, which
survived up to the Extradition Act 1989, under whithere was no extradition for crimes
incidental to and forming part of political distarces no longer finds a place in the sch&fffe.
This may be seen as the logical conclusion of es@f cases in which the English courts had
tried to address the fact that the political offerxception had, in the 2@entury, come to be
used by terrorists seeking to undermine democratiyer than the liberal idealists for whose

benefit it was first developed. “There are few whgret the passing of this exceptidh®?

In contrast to this exception, although Saudi Aaiadipports human rights in its criminal justice
system, no provision to this effect has been madbea extradition system. However, provisions
like the political offences exception have beennfised by means of treaty provisiohs® As
noted previously, Saudi Arabia’s preference is tpp international law principles and
accommodate emerging trends through treaty prawssis far as possible. Therefore, despite the
fact that the Saudi Basic law does not cover g8sie, other instances can still be helpful, since
these matters are generally taken care of by iatemal arrangements.

k. Passage of time

The British EA 2003 provides that:

190 Extradition Act 2003, s.13, see n. 39.

191 5eeln re Castioni[1891], 1QB 149.

192566 Jones and Doobay, n.33, at 219.

193 Eor example in the bilateral agreement with théf Gtates, see Chapter 5, section 5.6.2.
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“a person’s extradition to a category 1 territ@\parred by reason of the passage of time
if (and only if) it appears that it would be unjustoppressive to extradite him by reason
of the passage of time since he is alleged to lcavemitted the extradition offence or

since he is alleged to have become unlawfullymgeldas the case may béj*

However, it is not entirely clear how to determiméen extradition would be “unjust or
oppressive’ as no eligibility test has been laidvdoThese terms are very broad and liable to
subjective interpretation. Saudi Arabia’s Basic |.a@8 for the cases discussed above, is also

silent on this.
l. Age

Another bar in British extradition law is the issofeage, which may make the person incapable

of committing the crime for which the extraditiagought. The Act provides for instance, that

“a person’s extradition to a Category 1 territyoarred by reason of his age if (and only
if) it would be conclusively presumed because sfdge that he could not be guilty of the
extradition offence, on the assumptions (a) thatdbnduct constituting the extradition
offence constituted an offence in the part of theitéi Kingdom where the judge
exercises jurisdiction; (b) that the person carwed the conduct when the extradition
offence was committed (or alleged to be committéc));that the person carried out the

conduct in the part of the United Kingdom wherejtidge exercises jurisdictiorf**®

Note that the age of criminal responsibility is Ewin British jurisdictions than in other

European countries. It is therefore unlikely thatny cases would resort to this exception.

Once again, the Saudi extradition system does movige any details on this aspect of

extradition.

1194 Extradition Act 2003, s.82, see n.39.
11%hid, .13, see n.39.

278



m. Hostage-taking

Hostage-taking considerations are also a bar t@@ixibn in British extradition law (and again,

Saudi extradition practice has nothing to say @) tiEA 2003 provides that:

“a person’s extradition to a category 1 territosybarred by reason of hostage-taking
considerations if (and only if) the territory isparty to the Hostage-taking Convention
and is appears that (a) if extradited he might Ibejudiced at his trial because
communication between him and the appropriate aititte would not be possible, and
(b) the act or omission constituting the extraditioffence also constitutes an offence

under the Taking of Hostages Act 1982 or an attémpbmmit such an offencé’®®

n. Speciality

The specialty condition originates from the consatien that when states surrender fugitives,
they do so in relation to the offence for whichrasgttion has been sought and not for any other
offence. The purpose of this bar on extraditionniended to avoid abuse of the extradition
process, so that “a person extradited is not ded#it in the extraditing state any offence other
than that for which he was extraditéd® EA 2003 provides that “[a] person’s extraditionato
category 1 territory is barred by reason of spégcidl (and only if) there are no specialty

arrangements with the category 1 territory":?® The original formulation of the rule stipulates:

“[a] person who has been extradited shall not lbegeded against, sentenced or detained
with a view to the carrying out of a sentence ofedgon order for any offence
committed prior to his surrender other than thawbich he was extradited, nor shall he
be for any other reason restricted in his perséregldom, except...(a) when the Party
which surrendered him consents...(b) when that persaming had an opportunity to
leave the territory of the Party to which he hasrbsurrendered, has not done so within

45 days of his final discharge, or has returnetthao territory after leaving it***°

119 Extradition Act 2003, .83 (1), see n. 39..

1197 5ee Nicholls, n.1080, 5.77, at 82.

1198 Extradition Act 2003, s.17 (1), see n. 39.

199 Eyropean Convention on Extradition, see n.254ckrtl4 (1)
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There is no such provision in Saudi Basic Law deplith extradition. Yet there does not seem
to be any hurdle in incorporating this conditionanmutually agreed bilateral or multilateral

agreement with a country or countries.
0. The death penalty

Further, there is also the imposition of the dgathalty. It is abolished in Britain, but that is
impossible in Saudi Arabia. Capital punishment oallewed in Britain has been relatively
recently abolished, but in Saudi Arabia the deathafty is still applicable and practiced under

Shari’a law 2%

The EA 2003 provides that the Secretary of Statstmot order a person’s extradition to a
Category 2 territory if he could be, will be, orshaeen sentenced to death for, the offence
concerned in that territory. However this conditimiil not apply if the Secretary of State
receives a written assurance, which he considerguade, that a sentence of death (a) will not be
imposed, or (b) will not be carried out (if impo3&®* The provision has its roots in Protocol 6
of the ECHR, which sought to abolish the death hgn@he Canadian Supreme Court noted
that:

“while the evidence does not establish an inteonati law norm against the death
penalty, or against extradition to face the dea#imafty, it does show significant
movement towards acceptance internationally of iaciie of fundamental justice

Canada had already adopted internatfy®

In sharp contrast, Saudi Arabia’s Basic Law alldkes death penalty, which has been prescribed
in the Shari’a for Hadud and Quesascrimes, as discussed previousl§® Primarily, capital
punishment in Islamic law is aimed at preventing spread of crime and is used as a deterrent to
others to persuade them to refrain from committonignes prejudicial to the well being of
society. In order to understand how the punishméitimes operates, the following provides a

brief sketch of crimes and punishment underShari’a.

1200566 Alotaibi, n.73, at 283.

1201 Extradition Act 2003, .94, see n. 39.

12021y 5. v. Burns and Rafdiinister of Justice v. Burns and Raf&001 1 SCR 283
1203 5ee section 6.2.2 (c) of this Chapter.
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With regard to the punishment of crimes, Islam geises three categories of crimes, namely, 1)
Hadud;2) Quesasand 3)Ta’azir. Hudud(plural ofHad ‘penalty’) crimes are considered to be
offences against God. These crimes are set fottiei@ur’an or theSunnahand in strict Islamic
law are therefore mandatory and cannot be commatel@ssenedThere are severladud
crimes for which a specific severe bodily punishtnen prescribed. These are Ridda
‘apostasy’; 2) Theft; 3Baghi‘transgression’; 4Haraba ‘highway robbery’; 5)Zena‘adultery’;

6) Badhf'‘slander’; and 7)8horb al-Khamrdrinking alcohol’*?** A comparison of punishments
with those of non-Islamic countries and their flistitions is outside the scope of this study. The
death penalty is only imposed for ApostaByddg and Transgression idadudcrimes and in

Quesador equivalencE®> Generally two types of death penalties can béngjsished:

(a) the death penalty for acts committed against Gapostasy;
(b) the death penalty awarded on the basis of V@dgmce’ as the worQuesasequality’

or ‘equivalence’ implies.

Apostasy means to reject Islam by word, deed ossion. The person must commit the act of
omission with the awareness of the penalty foo iualify as apostasy. The offender is allowed
a certain length of time to repent. If the offentiels to repent within the proscribed time period,
the death penalty is imposed. Transgression réfensing against legitimate leadetsan) to
overcome them by force “equivalent to treason amded rebellion.*?°® Those who get killed
during the fight are regarded as having been pedisthose who surrender or are arrested are
forgiven, but those who continue fight the Imam are punished by the death penalty. For
Quesasthedeath penalty is imposed as a means of ‘equivalemotas a vindication. Bassiouni

notes thatQuesas,the word for 'equality’ or 'equivalence’ “implieshat a person who has
committed a given violation will be punished in tb@me way and by the same means that he
used in harming another persdi® Also referred to as ’retribution’ or ’retaliatibby some
Western writersQuesascrimes and punishments are analogous to the Jodastian teachings

of an eye for an eye.

12041y 5. v. Burns and Rafag001 1 SCR at 282-283.

1205 pid.

1206\, BassiouniQuesas Crimesn Bassiouni, M. C. (ed.Jhe Islamic Criminal Justice Syste(New York:
Oceana, 1982), at 202.

297 pid, at 203.
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Recently there has been a growing trend of refusiigadition to countries where the death
penalty is allowed. The increase in applicationhef death penalty exception stems from human
rights concerns. The focus has shifted from thesipddy that the extraditee could be tortured
and/or subjected to gross injustices within theuesting states’ criminal justice system, to the
human rights implications of requesting states Whiapose the death penalty. Most developed
nations would be compelled to deny requests faadikton from Saudi Arabia, based on human

rights considerations, because the death penaitheanposed there.

The issue of the death penalty has been raisedeby K. in the past to deny the extradition of
individuals to states that allow the death penafst, the U.K. does extradite individuals to the
U.S., which also has the death penalty under dsrid system and most U.S. state systems. The
death penalty, thus, by itself will not likely bdre formation of an extradition treaty, though it

could create a heated political issue.

It is also possible for Saudi Arabia to grant adparfrom the death penalty through the family of
the victim. Keeping this in mind, Saudi Arabia abugree to an extradition treaty whereby it
does not impose the death penalty to extraditetvithehls who have not been convicted and
sentenced in Saudi Arabia. Saudi Arabia could m#ie= procedural applicability of the

extradition treaty contingent on the victim’s fayndgreeing to waive the death penalty, and/or
agreeing to payment of money. In other words, desyscould be designed that takes into

account the differences in the two countries’ posg on the death penalty.

p. Immunity to extradition

Under British extradition law, the defendant mayppropriate cases claim sovereign or
diplomatic immunity from arrest or detention foetpurposes of extradition proceedings. The
immunity provisions came into U.K. law through tienna Convention on Diplomatic
Relations 1961, adopted in the Diplomatic Priviedet 1964. The convention confers absolute
immunity from arrest for diplomats, members of tamilies, and their immediate

household$?°®

1208 piplomatic Privileges Act 1964.
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The State Immunity Act 1978 confers the same imtgyunutates mutandisn visiting heads of
state. However, the issue that attracted a lotasfdaattention was the immunity of former heads
of state in respect of offences committed durirg pleriod they were in power. This issue was
considered at length by the House of Loid8 The majority of the seven Law Lords held that a
former head of state had immunity from the crimijuaisdiction of the U.K. for acts performed
in his official capacity as head of state pursuanthe State Immunity Act 1978'° However,
because torture was an international crime ag&uastanity, after coming into effect after the
United Nations International Convention againsttliiee and other Cruel, Inhuman or Degrading
Treatment or Punishment 1948, there had been @nsaihjurisdiction in all the Convention state

parties to either extradite or puniglpublic officialwho committed such a crime.

Immunity to crimes of torture had therefore, comeaih end with ratification of the convention.
As the U.K., Spain, and Chile were parties to tlmavention, Pinochet had therefore no
immunity from extradition for offences of torturer conspiracy to tortur€! Although Saudi
Basic law does not deal with this issue, it haseriéeless, accepted clauses in its extradition
treaties pertaining to diplomats and officials formunity from arrest for all official acts

committed in office.
g. Physical or mental condition

Under EA 2003, a defendant can be discharged ongtbends of his physical or mental
condition at any stage of the proceediffg$.The rule applies if at any time in the extradition
hearing it appears to the judge that the physicahental condition of the person in respect of
whom the Part 1 warrant is issued is such thatold be “unjust or oppressive” to extradite
him. If the unstable condition is confirmed, thege must either order the person’s discharge, or
adjourn the extradition hearing until it appearsita that the condition that the person should be
in good physical and mental health to stand tred tsi satisfied. Article 3 of the ECHR also

1209pjnochet (No 3) [2000] 1 AC 147, and Chapter 4, sectidh 4.
1210 5tate Immunity Act 1978, s.20.

121 piscussed in Chapter 4, section 4.6.

1212 Extradition Act 2003,n.39, s.91.
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requires that if the physical or mental ilinesgraf person is sufficiently severe, he should not be
extradited**®

In Saudi Arabia, the Basic Law has no provisiorthis effect. Nonetheless, and despite the
Basic Law prohibiting torturé*'* andShari’a prohibits judges from accepting confessions under
duress, Amnesty International reported on the timheof detainees and their state. The report on
Human Rights practices of 2008, by the Bureau ahBe&racy, Human Rights and Labor noted

on February 28 2009 that:

“During the year, these were reports of physicaisabby the police and the CPVPV, as
well as judicially sanctioned corporal punishme&dh March 9, according to the NGO
Human Rights Watch (HRW), police in Khamis Mush@sir region) seeking to arrest a
group of 25 undocumented Yemenis, including sevendtiren, allegedly set fire to the
garbage dump in which they were hiding to forcerttie come out. At least 28 persons
suffered severe burns. The victims alleged thateats of transporting them to the
hospital, the police took them in an ambulance pwl&ce station for questioning before
treating them. The government claimed the policecued the individuals from an

accidental fire. At year's end the government hatimvestigated the incident?*®
r. Abuse of process and bad faith

Under EA 2003, a person arrested can challengedkeadition on the grounds that the request
is made in bad faith, or amounts to an abuse ofgs®) either directly or through the human
rights provisiond?'® This is in recognition of the right to challendetlegality of detention in
accordance with Article 5 (4) of ECHR which prowdenat the Magistrates’ Court hearing the
committal proceedings had jurisdiction to determihe question of whether a fugitive’'s

detention is lawful. Saudi law does not contaiy similar provisions.

1213 This would amount to inhuman treatment. See Ewmo@onvention on Human Rights, n.41.
12141 mplicit in Article 38 of the Basic Law, n.40.

1215 s., Bureau of Democracy, Human Rights and Lases,n.897, section 1 (c).

1218 Extradition Act 2003, n.39, s.21.
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s. Right of appeal

British extradition law allows the right of appealgainst the appropriate judge’s order, to the
High Courts, and again to the House of Lords biyegiparty'?!’ Different procedures to appeal
have been prescribed for the Category 1 territo(l2&W) and non-Category 1 territories.
However, the appeal has to be made on a questiaavadr fact?*® Also, the right of appeal has
its basis in human rights, and aims to provideea fand fair trial while it gives the accused an

opportunity to defend himself.

In contrast, Saudi Basic Law does not allow anyeap extradition proceedings. The decision
on an extradition request is taken by the Minigifyinterior on the recommendations of the
Committee constituted to investigate extraditiosezain the light of the evidence furnished by
the requesting state. As many human rights orgaoisahave reported when criticising the
Kingdom, detainees are often neglected and pregtidren contacting family members or even

lawyers. For instance, it was noted in 2007 that:

“security forces arrested Professor Matrouk al fraleKing Saud University on May 17;
he had posted on a web site a three page critioSttihe justice system, including
conditions in Buraida Prison following a visit tetdined reformers Isa and Abdullah al-
Hamid. Al-Fatch remained in prison without careyaar’'s end. According to HRW, the
government did not permit his lawyers or internadiichumanitarian organisations access

to him."lZlg

t. Extradition without treaty

Britain is a signatory to a number of internatioc@hventions which place it under an obligation
to criminalise certain types of conduct which haeene to be known as ‘international crimes’.
In particular, these conventions require the Uikher to prosecute or extradite those accused of

such offences and are found within its jurisdiction

1217 Extradition Act 2003, n.39, ss.26-32.
1218|phid, 5.26 (3).
1219y s., Bureau of Democracy, Human Rights and Lasee,n.897, section 1 (d).
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Where a request for extradition for such an offesamade by a Category 1 or 2 territories, then
no difficulty arises in giving effect to the obligan to extradite, as the former is governed under
EAW while the latter are states which have formdfalition treaties with the U.K. When a
request is received from a country which is notuded in either of the categories but is parties
to international criminal conventions, EA 2003 altofor them to be designated by order for the
purposes of allowing the extradition process totsta such cases, the requesting state shall be

regarded as a Category 2 territory and will betdeih under the provisions applicabfe®

Although Saudi Arabia approaches the British positin this regard, in that it can decide in a
particular case whether to extradite the accusddhaoede to the request of the requesting state,
the procedure is different. As discussed eatfierthe Ministry of the Interior is empowered to
make a decision on such a case and act throughman@iee constituted for the purpose. The
committee considers the circumstances surroundiegréquest, and the political relationship

with the requesting country may decide the mateotirably or the request may be declined.
u. Asylum claims

Under EA 2003, a person whose extradition is retgaesan make an asylum claim at any time
in the relevant period. That is, starting when difogate is issued in respect of the request and
ending when the person is extradited in pursuaricene request. In the event of a person
lodging an asylum claim at any stage of the exti@uihearing or appeal, the person is not to be
extradited in pursuance of the request before #hdum claim is finally determined. The

authority to decide on the asylum claim is the 8&cy of Staté??

According to Saudi Basic Law, no-one is entitlecckam, as the country does not grant asylum

under the country’s law. It was noted in this respeat:

“the Basic law does not provide for the granting adylum, or refugee status in
accordance with the 1951 UN convention relatinghi® status of refugees and its 1967

protocol, but the government has established aesydbr providing protection to

1220 Eytradition Act 2003, n.39, 5.193 (2).
1221 See Chapter 5, section 5.6.
1222 Extradition Act 2003, n.39, s.121.
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refugees. In practice, the government claimed twige protectioragainst refoulement,
the forced return of persons to a country whereeth® reason to believe they feared
persecution. The basic law provides that the statie grant political asylum, if so
required by the public interest?®®

v. Consent to extradite

EA 2003 provides that at any point in the extraditproceedings, a person arrested under a
warrant may express his consent to be extraditethéoCategory 2 territory to which his
extradition is requested®* Similarly, a person arrested under a provisioradrant may consent

to his extradition to the Category 2 territory irnish he is accused of the commission of an
offence or is alleged to have been convicted obf@nce. Such a consent given in writing is
irrevocablet?®® The point, in brief, is that this alternative reub extradition has been provided
to expedite the process and avoid unnecessaryqumeif the person is willing to be extradited
to the requesting staté®®

In contrast, there is no provision in Saudi lawatlow for consent to extradition, nor do the
bilateral or multilateral treaties have a provistonthis effect. However, the government may
make an administrative decision to allow voluntaxyradition if it so deems.

6.3 The UN Model Treaty as a measure

Having compared and contrasted the similaritiesdifidrences between the extradition systems
of Britain and Saudi Arabia, it is now possible 4ee how each of the systems has gained
maximum proximity to the ideal presented by the Blofreaty. This has been selected due to its
consistency of objectives, which may make co-ojandietween Britain and Saudi Arabia in the
control of crime more effective by the concludinfyaotreaty on extradition. Thkey notion
implicit in the model is that extradition can beedgo control crime and promote co-operation
between member countries to ultimately foster dlatmaoperation between the states of the

1223y 5., Bureau of Democracy, Human Rights and Lasee,n.897, section 1 (d).
1224 Extradition Act 2003, n.39, s.127 (1).

1225 |hid, 5,127 (2) and (3).

1226 5ee Jones and Doobay, n.33, 14-001, at 280.
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world to collectively combat crime. In the previadiscussion of its motives and purpdé€,the
Model Treaty acts as an example since it contaiostraf the principles of international law,
which traditionally recognises exceptions and se&esobligations. Apart from this focus, the

Model Treaty is geared towards protecting humalntsig

Although it has not been adopted in a bilaterahtirebetween the two countries, the ideals
enshrined in this model are used as criteria fdgijug the quality of the extradition systems of
Britain and Saudi Arabia against international faswnciples and human rights provisions. This
gives a point of reference against which the stahdaeach extradition system can be measured.

In what follows, the criteria laid down in eachied of the Model Treaty are taken to assess
whether the British and Saudi extradition systemn$llf the proposed ideals. There are 18

Articles in the Model Treaty, but here the focusrsthe Articles which are important to this

study. Only those Articles which have a bearingraernational law principles and human rights
protection are discussed.

Article 1: Obligation to extradite

With regard to the liability to extradite, the Bst Extradition Act of 1989 explicitly laid out the
state’s liability to extradite a fugitive criminabainst a valid request. Although it has not been
stated unequivocally in EA 2003, such an obligai®mmplicit in the Act. In contrast, Saudi
Arabia’s Basic Law does not make extradition maodatYet it is obvious from the bilateral
and multilateral treaties that Saudi Arabia hasctaied with regional and Islamic states, that

extradition is seen as an obligation in such cirstamces.
Article 2: Extraditable offences

In Schedule 2 of EA 2003, a list of offences whare extraditable is presented. This list has
been adopted from the European Union Council FrasmeWecision of 13 June 2002. On the
one hand, it replaced the double-criminality caiodit discussed earliéf?® on the other; all EU

1227 See Chapter 3, section 3.10.1.
1228 5ee Chapter 4, section 4.6.5.
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member states agreed with it. So, Britain theregmese follows the enumerative approach to

extradition crimes.

In contrast, Saudi Arabia’s Basic Law does notdrghes for which extradition can be requested

or made. However, the nature and extent of crimegialify for extradition is determined

through treaty provisions, as in the regional tesadnd security agreements with Islamic

countriest??®

Article 3: Mandatory grounds for refusal

This Article stipulates that extradition shoulddenied if:

The crime for which return is being sought is q@faditical nature.

There are sufficient grounds for the requestedestat believe that the request for
extradition has been made for the purpose of putsEr or punishing a person on
account of that person's race, religion, natiopaéthnic origin, political opinions, sex or
status, or that that person's position may be giegd for any of those reasons;

The offence for which extradition is requestednéence under military law, but not an
offence under ordinary criminal law;

There has been a final judgment rendered agaiespénson in the requested state in
respect of the offence for which the person's eiticm is requested,;

The person whose extradition is requested has,ruhdelaw of either party, become
immune from prosecution or punishment for any reasocluding lapse of time or
amnesty;

The person whose extradition is requested has beewould be subjected in the
requesting state to torture or cruel, inhuman @raging treatment or punishment or if
that person has not received or would not recdieeninimum guarantees in criminal
proceedings, as contained in the International @anton Civil and Political Rights,
Article 14;

The judgment of the requesting State has been redisheabsentia the convicted person
has not had sufficient notice of the trial or thportunity to arrange for his defence and

he has not had or will not have the opportunitiide the case retried in his presence.

1229 Noted in section 6.2.2 of this Chapter.
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As discussed earliéf>° nearly all of these bars to extradition have beeorporated into the
British Extradition Act of 2003. Saudi Arabia, imrdrast, does not score on tlascount. As
discussed previoush??* the Kingdom of Saudi Arabia uses confidential dipatic channels to
deal with extradition requests, and under suchstesy, there may be a greater risk of yielding to
political pressure, and any discussion concernimgexradition request is therefore, perhaps,

more likely to be made in the interests of theestedther than the individual.
Article 4: Optional grounds for refusal

This Article of the Model Treaty states that exitiath may be refused in any of the following
circumstances:

» If the person whose extradition is requested ist@onal of the requested state. Where
extradition is refused on this ground, the requbdtate shall, if the other state so
requests, submit the case to its competent aut®mtith a view to taking appropriate
action against the person in respect of the offefocewhich extradition had been
requested;

» If the competent authorities of the requestecedtalve decided either not to institute or
to terminate proceedings against the person fooffleace in respect of which extradition
is requested;

» If a prosecution in respect of the offence for whextradition is requested is pending in
the requested state against the person whose ixinad requested,;

» If the offence for which extradition is requestetries the death penalty under the law of
the requesting state, unless that state givesasstirance as the requested state considers
sufficient that the death penalty will not be impdsor, if imposed, will not be carried
out;

» If the offence for which extradition is requesteastbeen committed outside the territory
of either party and the law of the requested sfakes not provide for jurisdiction over
such an offence committed outside its territorgagmparable circumstances;

» If the offence for which extradition is requestesl regarded under the law of the

requested state as having been committed in whrole part within that state. Where

1230 5ee section 6.2.2 (g) of this Chapter.
1231 See Chapter 5, section 5.2.
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extradition is refused on this ground, the requbdtate shall, if the other state so
requests, submit the case to its competent aut®mtith a view to taking appropriate
action against the person for the offence for wieixtiadition had been requested,

» If the person whose extradition is requested has Isentenced or would be liable to be
tried or sentenced in the requesting state by tma@xlinary or ad hoc court or tribunal;

» If the requested state, while also taking into aotdhe nature of the offence and the
interests of the requesting state, considers thathe circumstances of the case, the
extradition of that person would be incompatiblehwihhumanitarian considerations in

view of age, health or other personal circumstanédisat person.

Under British extradition law, the last of the @pis has been given legal effect in EA 2003. The
Act explicitly forbids extradition of a person whénconsiders the circumstances incompatible
with humanitarian considerations of age, healtbtber personal circumstances. These bars have
already been considered in detdi Pinochet's casé® is an illustration of refusal on the
grounds of health of the accused, when the thenefeyg of State terminated the proceedings
against him on medical grounds. The other optiatisuihder the authority of the Secretary of
State.

In contrast, Saudi Arabia’s confidential treatmehtextradition requests makes it difficult to
claim that these options are for example, exerdises$ extradition law, and accordingly it does
not fare well on this measure.

Article 5: Channels of communication and required @cuments

This Article states that a request for extraditglrall be made in writing through diplomatic
channels, directly between the ministries of jstor any other authorities designated by the
parties. It requires the requesting state to petiee following documentation in support of the

extradition request:

1232 5ee section 6.2.2 (g) (x) of this Chapter.
1233 5ee section 6.4 of this Chapter.

291



* An accurate description of the person sought tagethith any other information that
may help to establish that person’s identity, nmalidy and location should be provided
by the requesting state.

* The text of the relevant provision of the law cmegtthe offence, or where necessary, a
statement of law relevant to the offence and aestaht of the penalty that can be
imposed for the offence and, if the person is aedud an offence, by a warrant issued
by court or other competent judicial authority foe arrest of the person or a certified
copy of that warrant, a statement of the offenaewfbich extradition is requested and a
description of the acts of commission constituting alleged offence, including an
indication of the time and place of its commission

* In case of convicted persons, a statement of temoéd for which extradition is requested
and a description of the acts of commission cautsti the offence and the original or
certified copy of the judgment or any other docutretiting out the conviction and the
sentence imposed, if convicted, should be attagh#dthe extradition request.

» If a person has been convicted of an offence inohiber absence, in addition to the
documents

» If the person has been convicted of an offencenbusentence has been imposed, by a
statement of the offence for which extraditionéguested and a description of the acts or
omissions instituting the offence and by a docunsaiting out the conviction and a

statement affirming that there is an intentionnbpose a sentence.

The documents submitted in support of a requestefkbradition shall be accompanied by a
translation into the language of the requeste@ stain another language acceptable to that state.
Both Britain and Saudi Arabia fulfil this obligatid®** For instance, the documentation and
channels recommended are used in both countribeugh the designations of the state organs

might differ.

1234 See Chapter 4 (Britain), section 4.6.3 and Ch&p{&audi Arabia), section 5.8.2 for further dissias.
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Article 6: Simplified extradition procedure

For Britain, EA 2003 provides for consent to exita@nd has relatively simple procedures for
extradition, if the accused expresses his willirggn® be extradited. Many procedural steps in

such a case can sidestepped to expedite the piogsed

Saudi Arabia’s extradition system does not expyesgbulate such a provision, but in a system
in which confidential channels are used for extiadj voluntary extradition to the requesting

state on the part of the wanted person should @at firoblem.

From comparing and contrasting the two systems afdb Arabia and Britain against the
standard laid down in the United Nations’ Modeldtgeon Extradition Britain seems to do much
better in observing international law principledasffering human rights protection. Further,
British extradition law is much closer to the imtational standard and presents a framework of
extradition which protects individual rights by tue of conventions and international

instruments of extradition.

This sharply contrasts with Saudi extradition laMthough Islam imparts all the basic human
rights to the individuat?*® nothing of the sort has been provided throughslatjon. Extradition

statutes are promulgated though royal decree, which the risk of disallowing human rights
protection under the extraneous pressure of stédeests. Yet there is nothing in the Islamic

sources of criminal law which forbids these bagjbts.

Reference also needs to be made to the strengtireeafountry (Britain), and the weaknesses of
the other (Saudi Arabia). These are not only weltuinented, but can be justified. While a
country like Saudi Arabia may be seen as a relgtivecent nation-state, ruled by Islamic
Shari'a law, which may appear to a western country agl ragid orthodox, Britain is, on the
other hand, a well rooted nation-state with a lamgdition of liberal democracy and
parliamentary rule. Different concepts often leadlifferent practices. So, for instance, gay and
lesbian rights are seen in liberal democracies Bk&ain as normal citizens’ rights that need to
be both respected and protected. In sharp consash people are portrayed in an Islamic

country like Saudi Arabia as deviant subjects wihausd either repent, or be punished. The fact

1235 5ee Chapter 5, section 5.5.
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is, there exist a number of conflicts between tltkamd new, between the authentic and the

alien, and more importantly, in the case of Sausia, between the religious and the scholars.

It is also, worth adding that historicallynternational relations and international law and
conventions were mostly inspired by and based dwlady liberalism in reaction to their
medieval, theoretical, and autocratic rules. Howeiteis also, vital to remember that being
sharply different does not disqualify countries nfraneeting and concluding treaties and
agreements for mutual understanding. On the otted,Hbeing totally, or at least mainly, similar
does not always guarantee a full understandingdstveountries on matters of extradition and
legal procedures. It was noted in this respectef@mple, that “other governments [similar to
Britain in terms of culture and more or less, legatlitions]....have complained about Britain’s
lengthy extradition proceedings. French officiate atill bitter about the 10 years it took for
Britain to extradite Rachid Ramada, an Algeriaredatonvicted of financing deadly bomb
attacks on the Paris metro system in 199%.There are other examples between Britain and the
U.S. where the former refused to extradite a nunobeXl-Qaida suspects to the latter for fear
that they would be tortured and would not receivai@atrial. From this perspective, it could be
concluded that a formal extradition treaty betw&audi Arabia and Britain is not inherently
impossible, and that the two sovereign countriesi@oneed to share legal or political systems,

237 shared threats and necessity, as

nor values and perceptions. As noted in an eachapter,
well as national interests, are the forces whickhpeountries into approaching each other and
appealing for such agreements and understandingsetNeless, in this case study, it was the
phenomenon of global terrorism, which has helpedyssle countries to exchange intelligence

and expertise, and to seek formal agreements.SkaaWw noted this necessity, saying that:

“on one level, the global dimension of this modéerrorism stems from the way in
which it organizes and operates. It is not limiteedne nationality or region. People from
more than 40 countries passed through the tertoaising camps in Afghanistan before
the September 11th attacks. It uses the tools ofnmadern, interconnected world -

1238 Craig, Whitlock, ‘Extradition of terror suspectuhders’, the Washington Post, Decembéf 2008,
http://www.washingtonpost.com/wp-dyn/content/agi2D08/12/20/AR2008122002096.html (accessed 1@&Mar
2010).

1237 See Chapter 1.
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whether it is the internet or the internationakficial system - to recruit, to co-ordinate

and to sustain itself.

We have much to learn from the many and skilful sveywhich Saudi Arabia has from
its own initiative and in its own interests alsedgheir leadership in the Muslim world
to encourage others to adopt a similarly comprealerspproach. We value highly our
close partnership with them. And you can actuadlg-snot least because of the efforts of

the Saudi government - a sea change in the reitin.”

Having compared and contrasted the extraditionegsystof Saudi Arabia and Britain from
different standpoints, it is now possible to rettonthe research questions raised in Chapter 1
and throughout the previous discussion. The repetibr reference to earlier questioning is

intentional, for the sake of further classificatiemmd analysis.

1. Judged from the perspective of their performaace the extradition systems in
both countries, even though founded on theologiead secular bases

respectively, functioning effectively?

2. Are failures in any one of the systems, if atyributable to its foundation?

3. Are extradition arrangements possible betweerisimic and a non-Muslim
country?

4. How can both systems benefit from each othexfsegences, and in what way

can they be turned into a more effective tool fer turtailment and prevention of

organised crime at an international level?

5. How can extradition systems be used as a mdanrshancing global co-operation

against international crimes, particularly witherefnce to global terrorism?

These questions are discussed in the followingesest

1238 See generally Straw, see n.38.
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6.4 Are the British and Saudi extradition systemsiunctioning properly?

Although the British system began as purely adrraive, it has gradually become almost
completely judicial. However, the Secretary of 8tstill has an important role and a number of
decisions in the process rest with him. The wethkkn and oft-cited example Rinochet.When

a Spanish request for the extradition of Pinochas Wweing processed, and his appeal to the
House of Lord was turned down on the grounds afsiefy him head of state immunity and the
validity of the human rights violations applicatjdme appealed to the Secretary of State on ill-
health grounds, which was granted, and he was atddw return to his country as he was found

medically unfit to stand tridf3°

To the question of whether the British extraditgystem is working effectively, the answer can
be affirmative in many ways. Measured against ttendard of the UN Model Treaty on
Extradition, the British extradition system doethes well. This can be accounted for in terms of
the fact that Britain has a long history of exttadi law spanning over two and half centuries.
As pointed out abov&*® the extradition law is quite elaborate and dedgilehich gives it the
character of being transparent and ‘objectivelayts down the functions of all the state organs
involved in the process, the Secretary of State,ajhpropriate judges, the High Court, and the
House of Lords. Every functionary has a well-dafinmle to play and its writ has been

elaborately laid down with almost pinpoint precisio

Another reason why British extradition law is agmiate is because of its accommodation of
international law principles and human rights pecttsn. This has been illustrated in this
discussion by a number of examples, where Britefused to extradite many alleged offenders
and suspects, even to its allies like France ardUls., onhumanitarian or other grounds of
principle?*! The existing Act has been designed with all the emerging nornus teends in
international law in mind. For instance, this canseen when compared to the UN Model Treaty
on Extradition, which places a great deal of empghas making extradition against a valid

request an obligation and statutory requirememil&ily, the international law principle of

1239 mmunity as head of state is discussed in se@i@r (g) (ix) and ill-health as a bar to extraditin section
6.2.2 (g) (x) of this Chapter.

1240566 Alotaibi, n.73, at 244-245.

1241 5ee, for example, section 6.3 of this Chapter.
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making exceptions to extradition in certain circtemgses has also been allowed for. For
example, in comparing British extradition law withe Model Treaty, Britain has made it
obligatory to refuse an extradition request to rittgy where the death penalty is imposed.
Similarly, it refuses extradition requests made &or offence of a political character. This
conformity emerges from the desire on the parhefBritish government to make its extradition
law compatible with international law principlesdanther developed European nations in the

region.

EA 2003 also incorporated the human rights starsdlaydvirtue of Britain being a member of the
UN. Britain tends to refuse requests for extraditto countries where human rights are not
observed or where there is danger of the accusa@turned, being subjected to torture or
inhuman treatment. This behaviour is in conformitigh the modern requirements that pay
attention to human rights conditions. The Unitediibies Model Treaty has focused on the

protection of these rights, and British law haspdd and fulfilled these issues.

For instance, the right of appeal bestowed on ifeggitriminals under the statutory provisions is
also motivated by and is consistent with the humgints concerns. The Act of 2003 gives the

accused a right of appeal against the decisidmereinh the High Court or the House of Lords.

However, the very virtues of elaboration, humarhtsgstandards, and a thoroughly worked out
process, in fact can be equally presented as wes&seof the system. There are two main
criticisms. One is the ‘unduly’ lengthy process d@hd dual appeal system provides the accused
with many opportunities to exploit the system aedde result in failure of a legitimate and valid
extradition request. One of the best examples isetleat of the Al-Qaeda suspects, who were
claimed by a number of countries to stand trialtadr, which is seen still as their sanctuary,
rejected requests to extradite them for reasomsimfan rights, as well as for legal and technical
reasons. Pratik Chougule noted that:

“The seeming indifference to violence was not aeited lapse; it represented one act in
the Brits' larger pattern of inaction. Over the rgethe governments of India, Saudi

Arabia, Turkey, France, Algeria, Peru, Yemen ands$y among others lodged
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complaints about terrorist operations in Britain.résponse, Britain refused a string of

requests to extradite suspected terrorists inctudin

» Morocco's request to extradite the man who plarthedviay 2003 attacks, which killed
forty-five. He was the founder of the Moroccan msla Combatant Group, which the
United Nations cited as a terrorist network coneécto al-Qaeda with sleeper cells
preparing a bombing camping in multiple Europeaie<i

* A Spanish request for the extradition of Abu Qataan al-Qaeda terrorist operation
operating in London, on whom the French had pasgetmation to the British.

» Saudi Arabia’s request to extradite Dr. Mohammialllassari, suspected of launching
attacks in Saudi Arabia and establishing al-Qaeldarslon office.

» France’s request to extradite Rachid Ramda, stegpeof organising a series of
bombings in Paris in 1995. Britain allowed thisregttion in 2005 [after 10 years]j**?
Another example is that of Abu Qatada, the allege@aeda suspect, who has been requested

for extradition by a number of countries. His casthe British courts is still pending®®

As noted in the detailed discussion of the ExtradifAct 2003%** many terms used in the Act
have not yet been clearly defined and are opemnlestive interpretations. For instance, it is
difficult to determine what would constitute an just and oppressive’ extradition by reason of
passage of tim&* The ambiguity in terms like these can be integatetubjectively and often to
the advantage of the criminals. The appeal systesnother method of causing delay to the
process. The disposal of appeals is rather slownaayg take a long time to furnish the final
decision. It is quiet likely that by the time a then is reached the accused may already have

become eligible for another ‘concession’ on theugas of human rights.

1242 p_Chougule, ‘Finsbury Park: Inside the Britighedl’, 8/4/2007, http://globalpolitician.com/232{ibad
(accessed 12 March 2010).

1243 Reported, for example, in The Guardian, X. Rice BnBooth, ‘Al Qaida group demands release of Satada
or British hostage will be killed’, April 27, 2008ttp://www.guardian.co.uk/world/2009/apr/27/al ggidorth-
africa-hostages (accessed 12 March 2010).

1244 See generally Chapter 4.

1245 Extradition Act 2003, n.39, s.82.
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As noted above, one of the bars to extradition idexy for in the 2003 Extradition Act
substitutes for the political offences exceptioattsurvived up to EA 1985 It has also been
discussed in an earlier chapter that support fbtigad dissent, once viewed as liberal ideal, has
eroded because generally aggressive dissent camimbevtiolent resistance which can easily
develop into terrorisn?*’ Barring extradition on the grounds of differendepolitical opinion
therefore is against the doctrine of the ‘war amoté which aims to suppress terrorism in all its

forms and manifestations.

Britain has been criticised for protecting and &élg political dissidents from various parts of
the world. These dissidents find a safe haven wtherg can plot and execute plans against their
governments and muster international support usimgdern technology and means of
communication. Yet their extradition can be refusedequesting countries under the pretext of
the right to a political opinion. One view is thhese dissidents are used as leverage against their
parent countries for political aims. A typical exaleof the phenomenon is Saudi dissidents who

are operating from British soil, as described below

In 2004, the Saudi government sought the extraditibtwo ‘dissidents’ named Mohammed
Almasri and Sa’ad Alfagih, who were based in an@rafing from Britain.*?*® They were
alleged to be planning to dethrone the Saudi gowem’?*° The extradition request was rejected
on the grounds that there was not enough evidentelict them?*° There is a paradox in this
situation. The people who, in the eyes of the Sgodernment are ‘dissidents’ and are guilty of
plotting against the government, are not seen\as\viad in any crime in the view of the British
government until found guilty, as in the case ofAbamzal?* Prior to that period, a number of

suspects — who were claimed by a nhumber of cogntineluding Saudi Arabia - were enjoying

1248 Extradition Act 2003, n.39, s.13, see section26(g) (iii) of this chapter.

1247 See Chapter 3, section 3.5.1.

12481, Abadin, ‘The dangers of silencing Saudi dissehsia Times21 January 2005,
http://www.atimes.com/atimes/Middle_East/GA21AkGinh(accessed 12 March 2010).

1249p  Ghafour, ‘Al-Qaeda claims Yanbu attacks’ab News 15 May 2004,
http://www.arabnews.com/?page=1&section=0&artice8¥3&d=15&m=5&y=2004 (accessed 12 March 2010).

12501y 3., Citizenship and Immigration Services, ‘RIQefy — Saudi Arabia’, 16 June 2004,
http://www.uscis.gov/portal/site/uscis/menuitem%Baf95919f35e66f614176543f6d1a/?vgnextoid=dd7653thc46
8d010VgnVCM10000048f3d6alRCRD&vgnextchannel=d2d 38885d010VgnVCM10000048f3d6alRCRD
(accessed 12 March 2010).

1251 Chougule, see n.1242; K. Altaweel, ‘Eleven tedloarges by the US against Abu Ham¥slorld News 28 May
2004, www.daralhayat.com/worldnews/europe/05-200@4D527 (accessed 12 March 2010).
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safe haven and enjoying full protection under thiéigh system. As noted earli&>?around the
second half of the twentieth century, it was thecymf the developed nations to ‘encourage’ or
support dissenting elements in a state to bringuabochange of government with a view to
establishing or restoring democracy. The rightisseht was backed by the UN resolutions. This
doctrine lies at the heart of the political offemaexception. Political dissidents struggling to
compete for the establishment of a governmentaf thwn ideology were considered under the
rubric of political offences and any extraditiorquest for their return was more likely to fail
than to succeed.

The allegation of harbouring the dissidents anolatig them to operate from British soil against
the Saudi government represents the typical pregiod The British government would say it
does not mean any harm but since its laws alloasdivm of speech, what these dissidents are
doing comes under the category of the human rigatsdards. The Saudi government sees this
situation as being against its interests and blatme8ritish government for protecting, abetting

and furnishing a launching pad for anti-Saudi goweent element&>?

The problem seems to stem from the lack of a aliestinction between ‘legitimate’ human
rights and activities leading to the conceptiomanping, and execution of law and order
situations and/or terrorist activities for the pargovernments. What is regarded as ‘freedom of
speech’ may in fact be an inchoate crime, leading tmore serious and horrific terrorist act.
That seems to have happened in Mohammad Almasass.cThe Saudi government has been
insisting on the extradition of the two ‘wanted gms’, but the British government has been
pleading ‘lack of evidence’ until their involvemeint terrorism and links with Al-Qaeda were
established and their extradition was demandedhéyutS. In particular, Almasri’s threat to kill
the sitting Prime Minister of Great Britain, shoutlte latter go to Iraq, from its very soil by
someone the British government had been pleadinghasguilty is a fine example of

Frankenstein's monster.

12525ee Chapter 3, section 3.5.1.

1253 History Commons, ‘Complete 911 timeline: A. Al-M#s
http://www.historycommons.org/timeline.jsp?timelm@mplete_911_timeline&complete 911 timeline_pdssib
_moles_or_informants=complete_911 timeline_abu_lsamiz masri (accessed 12 March 2010).
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The right to apply for asylum granted to the acduseyet another potential source of leakage in
the system. EA 2003 provides that the accused paty dor asylum at any stage of the
extradition proces¥> It is not difficult to imagine many pretexts faeeking asylum in such a
long process which diminishes the chances of tlheéxion failing. By and large, fugitives may

be able to take advantage of this lengthy procedsacape justice.

On these grounds, Britain is sometimes referredsta safe haven for criminals. Given the
choice, for example in cases of multiple requestseitradition, many accused or convicted
would prefer to be tried in Britain as they pereethe system provides many loopholes which

can be recruited to the advantage of the accusednwicted.

The extradition framework prevalent in Britain appe particularly unsuitable to deal with

modern crimes like terrorism and other internaticcrames such as Internet crimes. There are
several interrelated factors which contribute ts thinsuitability’. Even if able to prevent the

crime through a co-ordinated intelligence system emernational services like Interpol, these
criminals if captured may find shelter in Britainder the protective wings of human rights, such
as freedom of speech or freedom of opinion whicfagt may be sowing the seeds of a well-
organised international group and may well quadigyan inchoate crime. Complex and lengthy

procedures to be followed may provide a breediogiigd for international crime.

The case of Abu Hamza is a good exanmipl@ A number of observers, especially these who
accused him of terrorism and inciting violence,idnagd that he still being protected, exploiting
the British ‘soft’ judicial system despite his @kd crimes. Andrew McCarthy asked “did
England have to let Abu Hamza appeal to the ECHREhS office says the U.K. was simply
honouring its European treaty obligatior}&>®

Another challenge for the judicial system in Britas its ability to deal with inchoative crimes.

In international law, inchoate crimes are as sariasl the principal crimes themselves. They are

1254 Extradition Act 2003, n.39, s.121 and see sedi@r? (g) (xiv) of this Chapter.

1255 CNN, ‘Ashcroft announces arrest of Muslim cleriblAHamza’, 27 May 2004,
http://transcripts.cnn.com/TRANSCRIPTS/0405/27/$éhtinl (accessed 12 March 2010).

1256 A McCarthy, ‘Extradition Delayed Is Justice DetiieAugust 6, 2008,
http://article.nationalreview.com/?g=YjljZTcyNjJhMjYjVKMWM5MDY3N2VIMMM3MGVmYTE= (last
accessed 4 March 2010).

301



preparatory to the main crime and are treated abk.du.K. extradition law is not able to
circumscribe inchoative crimes efficiently. For tersce, instigating to commit a crime is as

grave as the crime itself, yet it may not be crisiged under a claim of ‘freedom of speech’.

Another limitation of the extradition law in Britaiis its listing of extraditable crimes. As

discussed earliéf>’ extradition systems in the world can be dividew itwo categories — one

that lists crimes for which extradition can be daugy granted, also referred to as “enumerative”
crimes, and one where there is no list and it & dhavity of the crime (i.e. the punishment
awarded) that is the eligibility criterion. The ptem with such lists of extraditable crimes is that
with modern globalisation and information technglatghas become possible to devise a plan in
one place and have it organised and carried ouewsthiere else. Inchoative and other types of
crime may not appear in the extraditable crimes Tihis can be harnessed with considerable

advantage to the criminals.

As noted above, globalisation and modern technolbgye made the organisation and
commission of international crimes a lot easienthiavould have been in the past. Previously,
sedition, incitement to and instigation of aggressand violence might have local and limited
effects and therefore be easily controllable. Neovith the availability of modern tools of

technology, the effects are far-reaching and crocae be organised globally from posting
provocative literature on websites, to mass praguderrorism-related training manuals, to

establishing contact networks between terroristigscand individuals.

These observations point to the conclusion thatidBrilaw may be out of step with modern
developments and many steps behind meeting theeobak of terrorism facing the world today,
because of its lengthy procedures involved in eiien requests. Based on democratic values
and human rights concerns, presuming a personeémbaomtil proven guilty, the system does not
appear responsive enough to address the phenormémtarnational terrorism. This was in fact,
also, the view of Britain's closest ally in whatdaene known as the “war against terrorisi®

Nonetheless, with the rise in the perceived thadaterror network worldwide, the British

1257 See section 6.3 of this Chapter on Article 2 eftitN Model Treaty.

1258 piscussed in relation to the legal difficultiessarg from the U.S. use of Guanatanamo Bay by D&adtk,
‘Closing Guantanamo: the problem of preventive uigd@’, Boston Reviewl3 December 2008,
http://bostonreview.net/BR34.1/cole.php (accesgeiarch 2010).
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government resorted to what became known as fasit-temoval of terrorist suspects alongside

the extradition of a number of them.

Despite these new fast-track regulations, the systé extradition with legal appeals as a
fundamental part may be used against the extraddfogenuine offenders. The examples of
Mohammad Alamasri and Sa’ad Alfagih, discussed aptive Saudi dissidents who planned
terrorism under the protection of British law, weesealing. What the international community
in general, and the British government in particuteed to do is to make laws which allow law-
enforcing agencies to proceed promptly at the ssialevidence or even on suspicion. The
evidence requirement, for instance, is one of tiggdst hurdles in taking prompt action to
counter violence. It may be the case that by tine $atisfactory evidence becomes available, it
might be too late. Viewed in this light, Britishteadition law requires drastic modification with
a view to re-vamping and re-aligning it, to meetreneffectively modern challenges and threats
of terrorism. It is basically now a question of hamrights versus humardives What is

important, in fact, is which is deemed to havetttgher priority.

Despite the British extradition system being judicgoverned by statute, it is also influenced by
world politics and foreign policy considerationsné®example of the phenomenon has been
hinted at above. The Saudi request for the extoadidf the two dissidents on the grounds of
sedition, dissemination of hatred, and instigatorcommit violence was not supported by the
British government and the action against them aedayed, lack of evidence being given as the
reason. On the other hand, the British governmexst pvepared to extradite Mohammad Almasri
to the U.S. on charges of committing terrorist act¥emen and his links with Al-Qaeda. This
behaviour points to the conclusion that politicalations with the requesting state play a
considerable role in dealing with extradition resfse These circumstances are likely to have a

negative impact on the British and Saudi relatigmsh

However, as discussed earltét? national interests, in the final analysis, couifiience any
decision. Further, a strong alliance sometimes slaypart in strengthening relations and
understanding between countries that are commigédring the same threat may not be the

only factor in bringing countries together. Theseprobably another dimension which may

1259 5ee Chapter 4, section 4.6.11.
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characterise this behaviour, and that is shareaegahnd ideas as well as political principles. In
the case of Britain and the U.S., these are begesdription, despite the refusal of the former to
extradite a number of its citizens, suspects abtesm and criminal acts, to the U.S. Jack Straw
(the former British Home Secretary) said: “| wantunderline the enormous importance to us —
in fact, the indispensability — of our alliance kwithe United States in the struggle against

international terrorism. It is a partnership whiws saved many lives of many nationaliti&s®

In view of the discussion above, it can be safelgyctuded that despite many of its virtues, the
British extradition system has not been able tcawae the problems it attempted to tackle with
EA 2003, to speed up the extradition process. THtent of the new Act has not been met.
Particularly, there is a need to recast the statytoovision with a view to combating terrorism

in its new forms.

With regard to the extradition system in Saudi Aaakhe strength of the system is that because
it is administrative and because of the way 3iari’a works, decisions on extradition requests
can be reached without undue delay. Since the Wynisf the Interior and the committee
established for the purpose have to deal with r&igube procedure is quite quick and produces
an outcome within a relatively short period. Theteyn works particularly well when dealing
with terrorism, due to the relatively quicker démmsmaking. Speedy disposal, however, does

not necessarily mean denial of justice.

“The procedures in Islamic criminal justice aretidiguished by the focus on the

individualisation of justice and the extensive diionary powers enjoyed by the judge.
Judges have the authority to prosecute, examin@egses, and pass judgement
(including determining the specific parametersha punishment). The primary mode of

evidence is direct testimony by eyewitnessgs&:”

As noted abov&?® the general Western perception of Islamic crimjnatice procedures is that
they do not allow human rights to the accused. Ehésmisguided notion and arises from lack of

familiarity with the Islamic justice system. As edtby Bassiouni, the Islamic criminal justice

1260gee generally Straw, see n. 38.
1261 5ee Alotaibi, n.73, at 287.
1262506 section 6.2.1 of this Chapter.
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procedures encompass a range of due process arghhights protection. To emphasise the
point, it is worth repeating the protection offeré&tie right to life, liberty and property; the hy

to petition for redress of wrongs and grievanchs; requirement of a fair and impatrtial trial
without distinction of colour, creed, or origin afendamental to them. Protection against
unreasonable deprivation of any such right is subje judicial scrutiny, and prompt legal
determination is commanded. This is deemed es$@atiaonly as a human right, but also, as a
political right that is indispensable for the maimhnce of a scheme of ordered liberty and

fundamental freedom:2°3

As for the Saudi extradition system, as noted egfif* the Basic Law provisions are very brief
and not as elaborate as the British extradition laviact, it only, consists of a few lines, angha
been left to the statutes and international agre&ne determine the modalities. This lack of
prescription and detail is perhaps, in fact, ondt®fstrengths. Rendering extradition law in
general terms allows room for manoeuvre and eaalgnment with the principles of
international law and emerging trends. Saudi lawsdoot impose any prohibitions as to what
provisions are allowed, nor to what is barred. Asignatory to a number of regional and
international bilateral treaties and multilateraheentions, Saudi Arabia has adopted most of
their provisions. On the basis of these facts,utised at length earli&®°it can be asserted that
there is nothing in th&hari’a or the Basic Law in the Kingdom, which preventsi@aArabia

from entering into any bilateral or multilateragéties and conventions.

However, the biggest drawback of the Saudi exfi@uisystem is conducting extradition
business through confidential diplomatic channEts. example, a summary of the new accord
by the Secretary of the Arab League noted that éafspfor extraditing should be exchanged
between the concerned officials directly or throutjte Justice Ministries by diplomatic
channels*?®® Thus, the extradition procedures are “opadtfé"and undecipherable, which

means that extradition decisions are likely to bffuenced by political and foreign policy

12635ae Bassiouni, n.996, at 1-3.

1264 5ee section 6.2 of this Chapter.

1265 g5ee for example, Chapter 5, section 5.6.11.
1266 5ee Alotaibi, n.73, at 272-273.

1257 |pid, at 272.
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considerations, which can often be in disregartheflegal and human rights of the accused or

convicted. This may constitute a violation of hunghts standards.

At a broad level, the generalisation would be thattwo systems are at opposite extremes, with
Saudi extradition law being too brief with regaa éxtradition procedures, whereas British

extradition law is too lengthy. The former allowtgovernment room to make the decision of
its choice, while the latter allows a fugitive ased or convicted person to drag out the
procedure whereby he may find an easy exit at amyt pf the process. In sum, the strength of

one country is the weakness of the other and \écsav
6.5 Is an extradition treaty possible between Saudirabia and Britain?

With regard to the third research question, as ltetier extradition arrangements are possible
between an Islamic and a non-Muslim country thevenseems to be a definite ‘yes’, as will
become progressively clear below. As was notedeeaff® the only arrangement that exists
between Saudi Arabia and Britain so far on theashtion and pursuit of suspects and criminals
is a Memorandum of Understanding concluded betweeitwo countries on 12 April 1989. This
latter has been couched in very general terms, matiing specific being spelled out in the
memorandum. Saudi Arabia is neither classified a@agegory 1 or Category 2 territory in
Britain’s designation, since no formal extraditimeaty exists between the two countries.
This does not mean, however, that there are ne tilolss between the two countries. Britain has
been significantly involved in the extradition ptiaes in Saudi Arabia as well as other gulf
states. For instance, Kuwait and Saudi Arabia,ctcoalance with the Jeddah treaty, concluded
on April 20 1942, conducted their extradition besis through the British commission in
Jeddah?™

The non-existence of a treaty between the two cmsntdoes not appear to be due to any
religious or legal hurdle, as might be perceivedrany in the Western and Islamic worlds. On
the contrary, as noted above, there is nothingleuic law which forbids Saudi Arabia from

entering into a bilateral extradition arrangememits a non-Muslim country. In this context, it is

1268 5ee generally n.784.
1269566 Knowles, n.477, at 24-25.
12195ee Chapter 5, section 5.5, n.713 (c).
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worth pointing out that Saudi Arabia and the U.& elose allies and have a warm political
relationship, even if some tension has crept iemdyg. Yet there is no formal extradition treaty

between the two countries.

It is also important to remember that Saudi Aral@iseat Britain and the U.S. were all part of the
allied forces that liberated Kuwait from Iraqi opation. They joined to reverse the aggression
and Saudi Arabia allowed the allied forces to usddrritory to operate against the occupation
forces in Kuwait?’! If Saudi Arabia and Britain can co-operate andabdlrate with each other
in waging a war against an Islamic country, thesesdnot seem to be a ‘religious’ or ‘legal’

hurdle in signing a formal extradition treaty.

There are two reasons, which may be cited heredouat for the absence hitherto of a formal

bilateral treaty between the two countries.

Firstly, it may be that if the existing arrangensehetween the two countries are working quite
satisfactorily, both parties may consider therdoéono serious need for concluding a formal
bilateral extradition treaty between the two coi@str Perhaps, in the same vein, Saudi Arabia
does not feel a need for a treaty precisely beciises an administrative extradition system and
conducts most proceedings through confidentialodigitic channels. Saudi Arabia appears quite

comfortable with this method as it manages to alengthy proceedings and open trials.

Secondly, non-existence of a formal extraditioratyemay be attributable to a traditional view.
As Saudi Arabia has not signed any formal bilaténedties with any non-Muslim countries, it

appears to be more of a matter of tradition ankl ¢dprecedent than anything else.

It is pertinent to also point out that Saudi Araisia member of a number of several multilateral
conventions on terrorism including the Tokyo, Hagwend Montréal Conventions, the
Convention on the Prevention and Punishment of €simgainst Internationally Protected
Persons, the International Convention Against tlakidg of Hostages, and the applicable

provisions of the UN Convention on the Law of theasi?’2

1271 Noted by Global Security, ‘Saudi facilities’, 200ttp://www.globalsecurity.org/military/facilityaudi-
arabia.htm (accessed 14 March 2010).
12725ee Alotaibi, n.73, at 294.

307



As noted earlier, there exist in Islam a numbetetifjious schools, to explain authoritatively the
Shari'a?"® The Hanafi for instance, are against the idea of handing aveaccused Muslim
fugitive to a non-Muslim country or would qualifyné return with certain condition. For
example, the place to which a Muslim is extradigduld have relatives or friends of the
accused, to support him.

Secondly, the majority of Saudis follows the Imamanikbal, and hence is callddambali
According to Imam Hambal, contracting with non-Mosktates is permitted. That is, a Muslim
state is allowed to conclude a bilateral or mutkital treaty with any country, regardless of its
being a Muslim state or otherwis&* Saudi Arabia therefore does not find any religious
prohibition that forbids it from covenanting withrmn-Muslim state. Also, there is nothing in
the basic sources of tfghari’a, the Qur'anand theSunnahwhich expressly forbids concluding
treaties with a non-Muslim state.

In addition, according to the Basic Law of Saudalin, the King appoints the Council of Senior
Scholars, who then assists him. He and the Couwrell the only legal interpreters of the
constitutional rules implicit in th&hari’a. The King, whose authority derives from t8kari’a,

as stipulated in Article 7 of the Basic Law, “remmiin effect the final arbiter of any
interpretation of authority, including religioustharity itself.”?’> Most of these decisions are
announced through Royal Decrees. Saudi Arabia noeappear therefore to have any problems

in maintaining political relations with non-Musligtates.

The major stumbling block, however, is the deathatty, which is permitted by th8hari’a
Human rights concerns discourage the extraditiomnofccused or convicted person to a country
where the death penalty is imposed. This rule teiving increased acceptability in most
European Union countries. EA 2003 stipulates thé “Secretary of State must not order a
person’s extradition to a Category 2 territory & bould be, will be, or has been sentenced to
death for the offence concerned in the Categomridry.”*’® However, the second part of the

relevant section stipulates that “subsection (Bsdaot apply if the Secretary of State receives a

1273 5ee Chapter 5, section 5.3.1 (c).

1274 Noted in Chapter 5, section 5.5.5 (b) (ii).
125 5ee Alotaibi, n.73, at 274.

1276 Extradition Act 2003, n.39, Article 94 (1).
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written assurance which he considers adequateathahtence of death (a) will not be imposed,
or (b) will not be carried out (if imposed)?” It is to be noted, however, that Saudi Arabiads n

the only country where the death penalty may beosed. “The U.S. would not face European
countries’ constraints with regards to concerng ¢he death penalty, since the U.S., like Saudi

Arabia, applies the death penalty®

It is also pertinent to point out here that thisraun right exception clashes with the principles of
international law. While international law encougagmember countries to harmonise with
international norms and conventions, at the same ii recognises and respects the sovereignty
of every state by allowing a state to practicelatsal laws. In this sense, international law is
superimposed at a higher level of hierarchy withoatnpromising the authority of the state.
Since the death penalty in Islam is permitted ®yShari’a,*?"?in principle it cannot be legally
banned — it is irrevocable and undiscardable. @Hfgulty is not insuperable though, and ways
around it can be found. The Bulgarian example dised earli¢f® could be a good solution to
the problem. Bulgaria, which has no treaty with Kiegdom, agreed to the latter’s request for
the extradition of a drug smuggler, distributor ananufacturer. In this case, Saudi Arabia relied
on the help of Interpol to negotiate the said alitian with Bulgaria. As with Bulgaria, a special
clause dealing with the death penalty could beuthedl in a treaty, which provides that in case of

allowing extradition the death penalty will not ipgposed.

In view of the foregoing, the answer to the asudestgion whether Saudi Arabia and Britain can
have a formal extradition treaty is positive. lietfany of the European Union states could enter
into an extradition treaty with Saudi Arabia witietprecondition that if the punishment for the

fugitive’s crime is the death penalty, it will nlo¢ imposed nor carried out.
6.6 What lessons can the two countries learn fromaeh other’s experiences?

The next question investigated was how the twoesyst could benefit from each other’s
experience and in what way they could be turned antore effective tool for the curtailment

and prevention of organised crime at an internatitavel.

1277 |pid, Article 94 (2).

1278 5ee Alotaibi, n.73, at 305.

1279 Noted in Chapter 5, section 5.5 in discussioasascrimes.
1280 5ee Chapter 5, section 5.5.
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In answering the first two questions (in sectioA 6f this Chapter), it was concluded that the
extradition systems in Saudi Arabia and Britaimuiph functioning adequately, leave something
to be desired and hence should be reviewed to riedte more effective. To begin with, the
British extradition law, despite its emphasis omhan rights standards and international law, has
been accused of being too lengthy a process. Tédkmess came to light in the case of Pinochet,
which also exposed other drawbacks of the systeohwhich were acknowledged by the then
Secretary of State. Pinochet got away with the esitme committed partly because of the lengthy
extradition process British law affords. The appeahd re-appeals hearings in the House of
Lords took such a long time that he fell ill ane téxtradition process was terminated by the
Secretary of State on medical grount®.The Pinochet case is the tip of the iceberg. Many
writers have blamed Britain as a haven for fugigibecause the process is so lengthy and lends

itself to the accused finding ways to ‘escape’eékradition request.

This, as was noted aboV&? is another indication that the existence of areagrent between

even strong allies would not guarantee a swiftaghition of suspects and alleged criminals
between them. What is probably more important & the delaying country would meet two
challenges in order to succeed. One, to reforfegal and judicial system to make it up-to-date
and conform to new pressures, and second, to attemgnvince human rights organisations
and other pressures groups that the correct balateesen individual rights and justice is being
achieved. This latter would not be an easy taskplgi because of the fast growing number of
civil organisations throughout the world. In theitBh case, this issue is still not resolved,
despite the fast-track procedures noted above.gédlefugitives may stall the legal process,

especially with lengthy appedi€?

In contrast, the Saudi extradition process is qobitef and requests are disposed of quite
speedily. It is not suggested through that Brigstradition law should be reduced to that of

Saudi Arabia, but measures could be taken to ghoinie process whereby extradition requests

1281 See earlier in this Chapter, section 6.3, disomssf Article 4 of UN Model Treaty.

1282 5ee section 6.4 of this Chapter, concerning Brisaiefusal to extradite, even to close allies.

1283 5ee generally Whitlock, n.1236, stating that “gifitles to extradition have loomed especially lang@gritain,
where al Qaeda suspects have exploited a cumbetegalgrocess and slow-moving bureaucracy to stéfve
deportation...defense lawyers have filed a successiappeals that will further stretch out the prextiags in that
case and the others, probably for years.”
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are decided more speedily, while still meeting tbguirements of justice. The Extradition Act

2003 aimed to speed up the process, but in pradticas not achieved the desired effect.

Another area where British extradition law needbeareviewed is in respect of bars granted to
an accused or convicted person in respect of affenommitted on account of his race, religion,
nationality, gender, sexual orientation or politispinions. This is a grey area, in which political
considerations may appear in to influence the whmleess. For instance, how would one
distinguish between a legitimate difference of fpcdi opinion with a government and the
planning of terrorism in league with internationatganisations? The situation of Saudi
dissidents discussed above is a case in point.i Paalia viewed the dissidents as miscreants
and those advocating terrorism are indicated by tumnection with Al-Qaeda, whereas Britain

saw them as not doing anything illegal and thay theed the right to freedom of speech.

Human rights criteria are a concern. Many humahtsigoncerns can be exploited in order to
escape justice. For example, the right to life #mright to family are examples which have
been invoked as a plea to avoid extradition. As lieen noted, some extradition cases take a
long time, as in the case of Rachid Ramda, (therWdg accused of terrorism), whose case took
ten years before the suspect was extradited frataiBto Francé?®*In such cases, by the time
the proceedings come to an end the accused mag fiad he and his family have become
accustomed to the British life style and they migbt be able to adjust to the environment of the
requesting state country environment. No one walidpute the human rights standards, but
under British extradition law, such ‘concessionsuld be misused to escape justice and the
system is open to such exploitation. This is anotbason why Britain is called a safe haven for

criminals.

In particular, British extradition law can learrofn terrorism cases dealt with by Saudi Law.
This might be controversial in political and inegtual circles in Britain. However, it could be

argued that the administrative system practiceSandi Arabia deals with terrorists better than
Britain’s judicial system. With modern technologydameans of communication, criminals can
move from one country to another to cope with tiesv phenomenon. Lengthy procedures can

be detrimental to any efforts to curtail and prewverrorist acts and bring criminal justice.

128450 Whitlock, n.1236.
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In turn, Saudi Arabia could learn a few useful ¢ess from the British experience. British
extradition law has a much longer history than $dam. Despite some weaknesses, British
extradition law has matured over time and has learking adequately, though still wanting.
Although Saudi extradition law can be charactersedjuicker’, it lacks a judicial aspect. Under
Saudi law, the judiciary has a recommendatory mi&. The executive component of the
government has the ultimate authority to decidéhenmatter and as noted above, other factors
such as the political position of the requestirajestind foreign policy issues have a significant
bearing on decisions. In such a system, there igegard for humanistic considerations.
Executive decisions driven by other forces may léadhe trampling of human rights. As
happened after the 9/11 terrorist attacks on ti&, duspects have been delivered up to the U.S.
without trial and adequately establishment of thegations against them. A number of persons
have been detained merely on suspicion and have imggrisoned in Guantanamo Bay in
inhuman conditions. The suicides and attempteddasdn this jail stand witness to what these
accused are being subjecté®. Accordingly, a reasonable involvement of the jiatiz and

human rights standards could be incorporated heactirrent Saudi extradition proceedings.

In a nutshell, it appears that the solution to ¢hpeoblems is to strike a reasonable balance
between the judicial and administrative extraditgystems of both countries. The positive

virtues of both systems could be selected and thdseh either allow the accused to escape
justice or which lead to a denial of human rightsyrbe dropped on either side to hammer out an

extradition system which is efficient, fast, andéd on justice.
6.7 Proposed extradition treaty and global co-opeitéon

The final and most important question is concenvegd how extradition systems can be used as
a means of enhancing global co-operation agaitetriational crimes, particularly, those related

to global terrorism.

1285 5ee, for example, the BBC, ‘Triple suicide at Gaaamo camp’, 11 June 20086,
http://news.bbc.co.uk/1/hi/lworld/americas/5068228.&accessed 14 March 2010). “Since the Sept.141,20
hijackings, the United States has managed to ateérachandful of minor terrorist figures. Oussanasir,
accused of running terrorist web sites and othieras, was extradited from the Czech Republic in&aper
2007. Wesam al-Delaema, charged with trying toAitiericans in Iraq, was extradited from the Netdedls in
January 2007. But most al-Qaeda leaders in U.®dystave beeapprehended overseas by the CIA, in secret
operations designed to avoid judicial oversighe&$enerally Whitlock, n.1236.
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It was pointed out at the beginning of this stuattwhere modern globalisation has created new
opportunities for co-operation and coordinatioriha fields of technology, trade, and economic
activities, it has at the same time facilitated ahganisation of crime at an international let7f.
The Internet is the most recent tool which hasmi@enew impetus to international crimes. Most
importantly, the terrorist attacks carried out arigus parts of the world reveal the links between

various terrorist groups internationafff’’

It was also emphasised that in order to combateginf this magnitude a matching scale of
response is essential. No single nation can couhigrgigantic threat single-handedly. Global
co-operation and collaboration of effort is vital tombat this problem. The allied forces
operating in Afghanistan after the events of 94 bne such example. Afghanistan was accused
of protecting terrorists and training camps ontésitory organised by Al-Qaeda, which was
later alleged to have links with the terrorists wdasried out the attack on the Twin Towers in
New York. Nevertheless, despite the fact that titecks were launched at the U.S. alone, the
fear that, if allowed to flourish terrorists couldrget other countries, brought many nations
together in ‘the war on terror’ unleashed by th&.U'he heavy development of allied forces in
Afghanistan is undoubtedly, one of the best illaistilg examples of international co-operation

against ‘terrorism’.

A contemporary example of international crime reqgi international co-operation are the acts
of piracy occurring in Somali waters. The Somaditsthas effectively collapsed, Somali pirates
are making successful attacks against vessels oy mations. With the lack of any government,

the only effective response is a joint internatlaféort to fight this international crim&®®

Therefore, it is now possible to see the effortantérnational agencies, such as the United
Nations or the Council of Europe, combining thairces and creating laws to counter modern
threats. In such times as these, every soveregia Bas a moral responsibility to contribute to

strengthening the hands of the international conmiytm effectively combat international crime.

1286 5ee generally Chapter 1.

1287 This was confirmed by Jack Straw in his addreshécaudience at an international conference inliSatbia,
stating that “what we have seen develop over tsiedecade is of a different order of magnituderavipus
domestic and international terrorism. It combinkedbgl ambition, global reach and powerful meanarin
unprecedented way. See generally Straw, n. 38.

1288 CNN, ‘Piracy upswing expected off Somalia’, 27yJ2009,
http://edition.cnn.com/2009/WORLD/africa/07/27/sdimpiracy/index.html (last accessed 10 March 2010)
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One such positive step would be the actualisatianformal treaty on extradition between Saudi

Arabia and Britain.

In this modern era of information and technology, state can remain aloof and unconcerned
about what is happening around the world. An intide one part of the world is bound to
impact significantly on other nations, regardletsheir location on the map. Political pressures
usually force a state to choose a side. A suitakéanple, in this respect, is the pressure the U.S.
put on Pakistan to support efforts to hunt downséhcesponsible for the attack on the Twin
Towers*?® Similarly, Iragi aggression in Kuwait drew manygienal states into the problem,
and a number of countries, willingly or under Ancan pressure, collaborated to meet the

necessary challendé”®

Likewise, with modern means of communication, thabitity of criminals and alleged offenders
is easy and sometimes difficult to spot. Despitedfforts of international organisations, such as
Interpol and intelligence services, fugitives cdadehin one country with the co-operation of
accomplices residing in that country. While in thatintry of refuge, they could actively, work,
plan and even, execute terrorist acts that mighinhithe concernand assets of the perceived
enemy country. This happened in Kenya, where Ald@aterrorists attacked the US embassy

(discussed below).

Extradition of fugitive criminals is therefore essial to prevent further crime and not allow

terrorism in the country of refuge. Allowing sucfiemders to continue, under any pretext, may
turn out to be a fatal mistake since they can asgafurther crime, as distance has become
meaningless. International co-operation and cofkiimn is again essential to meet the
challenge. The disputes on extradition and theuteaqy of refusal of requests is a clear piece of
evidence that achieving co-operation between statébe extradition of criminals is not an easy

task. From this particular perspective, a necedsitya formal extradition treaty that would

1289 Although the Pakistan government was not impli¢aeany way, “they’ve got to choose sides,” MidBn
said. ‘There is no question. You're either ourrideor our enemy here,” he said.” BBC, ‘Pakistanghisiup US
demands’, 14 September 2001, http://news.bbc.cthikiorld/south_asia/1543846.stm (accessed 14 Marc
2010).

1290 The allied contribution is enumerated by Globah®igy, ‘Operation Desert Storm’,
http://www.globalsecurity.org/military/ops/deseitosn-allied.htm (accessed 14 March 2010).
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exceed a normal understanding agreement betweeextonple, Saudi Arabia and Britain is

essential.

However, there are many hurdles that need to becowes before global co-operation is
achieved. At one level, all states need to excharfgemation and intelligence on criminals and
work in close collaboration. Organisations likeehtol have already been established where
information about criminals is pooled and exchangewbngst the member states to help in
locating and capturing criminals at large. Thiswwek is assisted by various local offices and
institutions which provide Interpol with necessarformation so that it is able to keep pace with

the movement of criminaf$!

Yet not all the countries are connected througls tietwork and criminals may operate in
territories which do not have access to this ogmtion. So, from this point of view it can be
asserted that international co-operation, intefigge exchange, and communication on alleged
criminals and fugitives are vital. This may be seethe American case, when the US managed
— through its worldwide channels — to spot Al-Qaetdagpects who attacked its embassy in
Kenya and were still operative on British soil. Jlwpiickly contacted the U.K. for their arrest. It

was noted that:

“Soon after al-Qaeda bombed two U.S. embassiesash Africa in 1998, a U.S. federal
judge issued a warrant for Khalid al-Fawwaz, aruaed conspirator in the attacks and a

confidant of Osama bin Laden.

British police promptly arrested Fawwaz, a Saudiamal, at his home in London. Two
other al-Qaeda suspects were later detained ned@biysh authorities pledged to

extradite the men to the United States as swiftlp@ssible so they could stand trigl*

Another hurdle in the way of an efficient extraditisystem is the national laws of the state.

Every state is sovereign and has an inalienable tigframe its own laws governing the country.

1291 See Chapter 3, section 3.9.1.
1292 gee generally Whitlock, n.1236.
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No country can impose their laws on another couridging so would be an invasion of the

sovereignty of the country. This is an establispedciple in international law?*®

The question then is how the extradition systembmatransformed into an efficient tool against
the curtailment and prevention of internationatmas. This is not an easy task to tackle. Many
extraneous national and regional interests come phy. Just as a state might be under
tremendous political pressure to extradite a peraatate might be forced or may choose not to
extradite a person under a different set of cirdanes. For example, a country might not
extradite the anti-government elements of a stht@goés not enjoy good relations with, to

maintain pressure on that state, or it may haveratherior motives.

These issues still occur between countries in egR&aditing or refusing to hand over suspects.
For example, in Yemen when the U.S. requestedxtradition of two suspects charged with the
bombing of thdJSS Colen 2000, the Yemeni government refused to rethemt to the U.S. on
the grounds of their being Yemeni citizens. Moreopiteeven refused to imprison them, ignoring
a $5 million reward that was posted by the U.Stlieir capture. So here the issue of sovereignty
plays an important role in blocking extradition.rfher, there is also the factor of independent
decisions of nation-states in deciding whetherrtest, extradite, or free alleged suspects, who

might be potential terrorists, and already requkbteother countrie¥>*

So, in order to maintaimternational peace and harmony it is essentidl tira international
community join hands in achieving this goal. Fastpurpose, states need to work at various
levels towards this end — national and internatiolméernational organisations like the UN can

be harnessed to strengthen the hands of statesating the challenge.

At a national level, the strategy would be to rewend update extradition laws in order to make
them effective as a tool against combating crime.sfated above, a state has the authority to

frame whatever laws it deems appropriate. This =oge right of a state has also been

1293 5ee section 6.2.2 (a) of this Chapter.

12941t was observed for instance, on this issue tfit December 2005, Germany freed terrorist MoharAkd
Hammadi, who has hijacked a TWA flight in EuropelB85 and was serving a life sentence. Instea@pdding
him to the United States, where he had been irdlfctemurdering a U.S navy diver during the hijanki
Germany allowed him to return to his native Lebgneimich does not have an extradition treaty withstAfiagton.
U.S. officials filed a diplomatic protest in Berland are offering a $5 million reward for Hammaditsest.” See
generally Whitlock, n.1236.
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recognised in international law, in that it is up & state whether it adopts and adapts an
international principle. However, it is essentiadtt states harmonise their extradition laws with

other states, without compromising their sovergigats far as possible, so that genuine and
legitimate extradition requests have the maximum@nckhs of meeting success. Each state may

make attempts to conform to principles of interoradil law as closely as possible.

At the international level, states need to becor¢ @f international forums and sign bilateral
and multilateral treaties and conventions so tliatha nations of the world join in exploiting
laws, including extradition, to counter the tersbrihreat, which has affected nearly every

continent and nation of the world, directly or ireitly.

It would also be greatly helpful if all treaties daconventions accommodated principles of
international law and human rights conventionshst disparity in the provisions does not hinder
the smooth functioning of the system at the inteonal level. This would greatly assist the
efficiency of the extradition system. This is calcias the difference in extradition systems can
pose hurdles which appear at times difficult toroeene. The UN, for example, has circulated its
Model Extradition Treaty?*® Staying as close as possible to this pattern niightelpful in the

internationalisation of the extradition framework.

The Pinochetand Lockerbiecases stand witness to how disparity in natioaais| can cause
difficulties and can lead to confrontation, the sog of political relations, and undue delay in

dealing with the extradition requests®

Finally, it can be concluded that after having thaghly discussed the two countries’ extradition
systems in this chapter and earlier, the conclusiag be drawn that the two sovereign entities
do indeed share a number of factors, with bothritathe desire to use their extradition systems
to fight against crime in all its forms, and boimeng to use their systems as effective tools in
this respect. It was this common interest, andstired perceived threat of global terrorism,
which brought Saudi Arabia, and Britain (as wellasignificant number of other sovereign

countries) together. In the context of this stulgudi Arabia and Britain became even closer,

1295 5ee generally Model Extradition Treaty, n.5.
129 piscussed in detail in Alotaibi, n.73, at Chapiér
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especially, after higher level visits between thaders of the two countriéS” Nonetheless, it
may be that the two entities do have more linksenuly that exceed the current simple bilateral
treaty of understanding, especially often the aitin of what has been termed the “dialogue of
the two kingdoms**®® In addition, both countries do have regard for homights, although
from different perspectives, due to their differpetceptions, history, traditions, and sources of
law. All in all, it may be added that both entitigisare a will to combine efforts to combat the

threat of terrorism.

On the other hand, the two systems also differ femoh other in a number of important ways.
Not the least of these is that the two countriesvdetheir inspiration from different sources.
Saudi Arabia as an Islamic country bases its lawthose concerning extradition — on the
Shari’a, and the brevity of the Basic Law derived fronalibw the law to be expressed through
statutes, and carried out by Royal decrees, amanaional agreements. Britain, as a secular
country, has elaborate prescriptive laws. Those@&uing extradition are mostly judicial and
transparent, whereas Saudi law is administrative @maque. The laws relating to bars on an
extradition tend to be, in the British environmerdry clear, including extraneous considerations
linked to age and other concerns, as well as humgats considerations , whereas in the Saudi

Basic Law they are completely missing.

Using the UN Model Treaty on Extradition as a ttmlmeasure how closely the extradition
system of the two countries match its ideals inrtexetradition practice and procedures, it can be
sad that British extradition was evaluated, oveiad| better than the Saudi system. The former
has largely incorporated international law prinegpland human rights in its extradition law
framework, whereas the latter operates througlktstonfidential diplomatic channels, and is

therefore far less transparent.

However, in general, the extradition systems irhbmmuntries are working adequately, but need
to be drastically, reviewed. It has been stresbedeathat British extradition law is too lengthy

and therefore too lenient, allowing a number ofpsgss to exploit it and avoid punishment on

1297p  Ghafour, ‘King's visit to take UK ties to newights’,Arab News 29 October 2007,
http://www.arabnews.com/?page=1&section=0&articlé2d462&d=29&m=10&y=2007 (accessed 15 March
2010).

1298 Kingdom of Saudi Arabia, Ministry of Foreign Affaj ‘Prince Saud Al-Faisal, David Miliband hold gse
conference’, 8 April 2009, http://www.mofa.gov.setBil.asp?InNewsltemID=92217 (accessed 15 Marc®)201
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various grounds and pretexts. It has also beesssgiethat Saudi extradition is faster than it
perhaps ought to be, denying suspects the rigldpfmeal and failing to conform to other
international human rights conventions. So an ugati® review, as has been suggested in the
foregoing, is not only important, but also vital fxtradition matters. It has also been suggested
above that the Saudi Basic Law needs to be assassedpdated in the light of international as
well as regional currents. The British have indesglired the government to pass a number of
amendmentsand bills in this field. It was observed for instan that after the September 11
attacks on New York and Washington, the British &oment acknowledged the problems and
pledged to fix then?®®

Finally, it was determined that both countries,daese of their political weight in their respective
domains could play important roles in promotingbglbco-operation and collaboration against
the threat of terrorism. An extradition arrangemeotld therefore be a welcome development

in the fight against international crime.

Indeed, in the British Saudi case, extradition agrents became not only a reality that should be
attained, but almost a necessity. After the tragients of 11 September 2001, and the London
bombings of 7 July 2005, as well as other tragediesraq and Afghanistan, the security
situation has become a priority not only in theseintries, but worldwide. The world has
experienced a significant rise in internationahn@j money laundering, human trafficking and
drugs as well as global terrorisi?’ This has, in a way, worsened in the current gléibahcial
crisis*°* which perhaps requires both regional and inteonati efforts to curb it. From this
angle, one could see a formal extradition treatya gge-emptive tool to not only hasten the
process of surrendering alleged criminals if fougudlty, but to curb global crime, including

terrorism.

1299 TheWashington Posteported that “...then-home secretary David Blunkatted his country’s laws ‘outdated
and arcane. There’s no good having a good exti@diérrangement with another country if your owteinal
process is so cumbersome and slow you can’t agtuailement it,” he said. That year, Britain negt¢id a new
extradition treaty with the United States and laigproved a new law designed to ‘fast track’ esitiawats to
several countriesSee generally Whitlock, n.1236.

1300 Noted by, for example, Alotaibi, n.73, at 318.

1301\, Klare, ‘Global crime wave?’, 11 April 2009, ptt/\www.zmag.org/znet/viewArticle/21138 (accesséd 1

March 2010).
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Of course, it is important to remember that agrg@nd approving a treaty is not always enough.
The real step would be in fulfilling the agreemantt commitment to the cause. In the British-
Saudi case, this has not been attained yet, alththg will of the two entities seems to be
available. Apart from the need discussed aboveltmer co-operation and collaboration to deal
with a growing common threat, why is a formal tyeah extradition between Britain and Saudi
Arabia necessary? A formal treaty of this sort witt always guarantee the swift return of
alleged criminals. The difficulty that the U.S. Hased with its close ally, Britain, to obtain the
return and trial of Al-Qaeda suspects has beendriatéhis study>°> On the other hand, it has
been also noted that an absence of a treaty oadein does not bar countries from exchanging
or returning criminals. This has happened andduiéis*** This form of extradition is viewed by
human rights and humanitarian organisations asttackaon civil liberties:*** This view does

not enhance or endorse the spirit of internatitamaland justice.

As has been noted earlf&P> despite the radical differences between Britaith 8audi Arabia in
history, value systems, economies, culture, angjiogl, necessity has dictated — under the
current security situation — that both countriesame sense meet. There are a number of factors
which have led to a rapprochement between the wumtdes, and which might, in the near
future, allow the two sovereign entities to conewa formal treaty on extradition. The factors

are:

1. International relations are relationships of contjmet, co-operation, and conflict,
and both countries are benefiting from co-operatioth the aim of curbing, or
containing any regional conflict that might threatbeir national interests.

2. Globalisation and mobility of goods, ideas, andtipalarly people, including
criminals and suspected terrorists that might fffecdit to identify and track down.
A Saudi-British formal treaty would play a partdeterring alleged offenders from

operating between the two countries.

13025ee, for example, section 6.3 of this Chaptetudision of Article 4 of the UN Model Treaty.

1303 The example of an extradition from Bulgaria to @akrabia has been given in Chapter 5, section 5.5.

1304 See, for example, Friends Committee on Nationgidlation (FCNL), ‘Legislative action message sto
expansion of U.S. Patriot ActReaceworkviarch 2003,
http://www.peaceworkmagazine.org/pwork/0303/0308shtm (accessed 16 March 2010).

1305 See section 6.2.2 of this Chapter.
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3. Both countries — besides the shared security armmhosgic interests — are
committed to fighting global terrorism. Both aretuins, and this shared experience
may be useful if translated into a formal treatyesttradition. This would make an
agreement legal and justified, and would honowermdtional law and its spirit.

4. Both countries are also committed to promoting peand stability, as well as
understanding. In order to become role models égrons and other countries, to
help them overcome their differences, a formaltyreeould be not only an ideal,

but a paradigm.

To reach this stage, the two countries need toligigha number of issues. Two are to agree on
key concepts like who is a criminal, or rather, wisaa crime that requires extradition, and also
to define ‘political offence’, bearing in mind ptiial and human rights exceptions in a formal
treaty. There is also a need to deal sensitiveth Wie death penalty. It was observed on this
issue that “extradition agreements usually dectest the offence which has triggered the
extradition request must be considered a crimeoth bountries**°® A double jeopardy rule is
also commonly evoked to protect a person from bgieg twice for the same crime in different
countries. Dealing with these issues would crealelpful legal document for both sovereign

countries.

Many treaties provide for political and human rgkkemptions that can prevent the extradition
of a person who is accused of political crimes fregeking sanctuary in a country which

believes the extradition-seeking state will prosecthem. In November 1998, “French

authorities refused a British warrant for the editian of former spy David Shayler on such

grounds.*3%’

In the U.K., the courts are totally independent] #me judge is master of his case even if his
decision goes against the wishes of the governoresges otherwise. A good example of this is
when an al Qaeda suspect, Abu Qutada, was accuistedrarism and convicted. When the

British Home Secretary, Jackie Smith signed a depion order against Abu Qutada, a judge

blocked it on the grounds that he might not fadaiatrial in his native country of Jordan. In

1306 5ee generally Barkham, n. 27.
1307 bid.
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Saudi Arabia, the Basic Law makes it clear thatKirgg is the point of reference for judicial,
executive, and regulatory authorityy° As such, the intervention of the King in a judiaiaatter

is not unheard of, as the case of the two nursegicted of murder demonstrat&g®

A formal extradition treaty would be helpful becaud its legality and transparency. The more

covert forms of extraditiof>'° particularly irregular rendition, tarnish the régtion of legal and

judicial systems globally. It has been noted that:

“one school of thought holds that the tighteningewtradition arrangements could create
a global legal mechanism capable of bringing dictato justice for their crimes against
humanity. The other interpretation is that it coagloine to constitute an international
system of oppression, with extradition used agawngdinary individuals such as political

activists, allowing one states oppression to spbegand its frontiers.

At present, it remains easier to extradite ordinadyiduals suspected of straightforward
crimes. The extradition or prominent political frgg, such as General Pinochet, arouses

more controversy#*

1308 5ee Basic Law, n.13, Article 44.

1309 piscussed in Chapter 5, section 5.5.
1319 piscussed in Chapter 3, section 3.3.
1311 5ee generally Barkham, n. 27.
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Chapter Seven

Conclusions

This study has primarily addressed the broad questf whether bilateral extradition
arrangements are possible between Saudi ArabiaBaitgin and, if the answer to this is
affirmative, what influence would such an agreemignte on global co-operation in fighting

against international crimes, particularly the eatrrising threat of terrorism?

To this end, a number of questions were framedhap@er 1 with a view to providing answers
that would be helpful in contributing to the ovérqliestion. In order to ascertain whether the
two extradition systems in Britain and Saudi Aralviare functioning properly, it was necessary
to assess them both historically and currentlyeiation to a number of cases and issues. The
assembling of similarities and differences in thwe systems was significant in that the issues
raised helped prove that there is a distinct pdagilof the successful conclusion of an
agreement on extradition between the two statess Plocess has rebutted a number of
perceptions still adopted today in the West.

To answer the questions posed to evaluate thelbgesstion, the extradition systems of Britain
and Saudi Arabia were analysed in detail in Chaptrand 5, traced from a historical

prospective, discussing major developments, umtildurrent position was presented.

The British extradition system, examined in detaiChapter 4 has a much longer history, dating
from 1843 when the first law dealing explicitly Wwiextradition came into being, not without
shortcomings. A significant observation of Britisktradition law is that compared to systems in
Europe, it has always lagged in development andpasated sluggishly. At different points in
time, countries like France gave notice of termiatextradition treaties with Britain, either
because the rate of success of extradition requeats very low, or procedures were So

demanding in terms of evidence that extraditiouests stood little chance of succeeditlg.

13125ee Jones and Doobay, n.33, 1-008-1-009, at 9-10.
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In 2000, the weaknesses of the British extradiigstem became the focus of the world in the
Pinochet case, which caused embarrassment to iti€hByovernment. The main charge brought
against the British extradition system was the intengthy procedures involved in disposing

of extradition requests. For example, it was ndteat despite the mutual understanding that
exists between France and Britain, as well as tmnwon threat of terrorism, extradition

requests have not been easy. The ten years ittdoektradite Rachid Ramda (noted in Chapter
6, section 6.3, in discussion of Article 6 of thBl Wodel Treaty) is a case in point. Delay was a
feature of the Pinochet case, despite the fact Bnahin and Spain had concluded a new

agreement in 1985. As noted, some cases may takg years before a final decision is reached.

The system of appeals and re-appeals allows thesedr convicted to buy time, which can, in
turn, be claimed as the basis of other rights. 8$@um system of Britain is another contribution
to failure in extradition requests. For example,amcused or convicted person can lodge an
asylum claim at any point during the proceedingsman rights standards are yet another

hindrance to speedy resolution of extradition cagetng fugitives exit points from the process.

Rights such as freedom of speech, sexual orientatiad the right to religious or political
opinions provide many opportunities for requestsfad. The Extradition Act 2003 was
introduced to overcome these weaknesses. Whetbkenditv Act has produced the intended
results remains to be seen. In practice, it i$ stén by a number of critics as not being fully
effective when it comes to speed and smoothnesgtadditing alleged offenders. Dealing with a
number of cases, Craig Whitlock remarked “despitiédB approval of a ‘fast track’ extradition
law in 2003 and a new treaty with the United Stattes defendants have thwarted every attempt

to deport them, aided by a British bureaucracydrarry to move the cases alorig*®

Similarly, the Saudi extradition system was analyseChapter 5 and found equally wanting in
many respects. First, there is a difference ofiopibetween various schools of thought in Islam
over the issue of whether bilateral extraditioraties are possible with a non-Muslim state and,
more importantly, whether a Muslim can be extratlii® a non-Muslim state. It was found that
there is nothing in the basic sourcesSifari’a, the Qur'an,and theSunnahwhich expressly

forbids Muslims from covenanting and having bilaterelationships with a non-Muslim state.

1313 5ee generally Whitlock, n.1236.
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The difference however is at the jurisprudencellevbere scholars like Imam Abu Hanifa have
ruled that a Muslim could not be extradited to a-huslim country, or if extradited at all,
certain conditions have to be fulfilled. On theatihand, other schools of thought, for instance
Hambalis followers of Imam Hambal, do not see any problencovenanting with a non-
Muslim state and having bilateral extradition agaments. Saudi Arabia is one of the countries

which follow the latter school of thought.

This Saudi view is evident from its Basic Law, whiprovides for making statutes, mostly
promulgated through royal decrees, and entering international agreements. As noted
throughout this study, this law does not distinguietween Muslim and non-Muslim states in
regard to concluding such arrangements. One oflleetcomings of the Basic Laws is their
brevity and lack of detail. Another view, in corgtais that this brevity is an index of strength as
it allows enough room for Saudi Arabia to adjustl auapt to emerging trends and changing
circumstances. From this perspective, the Basic isastrong, and its strength is reflected in its
flexibility. This flexibility is aided by the opaceuness of Saudi procedures: the extradition system
is of the administrative type, mostly operatingotigh diplomatic channels. Saudi Arabia has
managed to conclude a number of regional and ballateeaties, mostly with Muslim countries.
Most have been on a range of matters, includingadition, dealt with under co-operation and
security treaties. Of these, it is worth adding thair provisions on extradition mostly conform

to international law principles.

Using the Model Treaty on Extradition as a meastine fwo extradition systems were compared
in Chapter 6, in section 6.3. On the whole, Britesttradition law scored higher as it was found
to be closer to the ideals enshrined in the Modehily, and that the orientation of its extradition
laws moved it towards human rights protection ab ageinternational standards as prescribed in
the Model. Saudi Arabia’s over-riding concern wathift disposal — in contrast — has pushed it
away from the Model’s ideals. It is important tan@mber as has been noted, that the existence
of a formal treaty, although helpful, does not ajsvaguarantee the successful and smooth
extradition of an alleged offender. Likewise, asoatoted in Chapter 6 (section 6.4), the absence
of a extradition treaty is not necessarily an impeght to extradition, as has occurred in a
number of instances and still does, through the afseultiple channels, often secretly. The

Kingdom has collaborated with a number of countaaghese extraditions, and other matters.
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The close alliance with the U.S., especially after 9/11 attack, in its war against Iraq to free

Kuwait in the 1990s, as well as its full commitmémthe war on terror are cases in point.

As for Britain, Saudi Arabia has signed a memoramdyf understanding, which outlines the
broad areas of co-operation and collaborationpuatiolg extradition, yet there is still no formal
bilateral extradition treaty between them. It waded nevertheless in Chapter 6 (section 6.5),
that there are two possible reasons for not emgento such a formal arrangement. One is that
either one or both parties are happy with the mgsituation, conforming to the dictum that has
been developed in previous discussion: in the alesei a formal treaty, an extradition of
alleged offenders and criminals is perfectly pdssibhe other reason for not concluding a treaty
could be reluctance on the part of Saudi Arabiaak not been the tradition for the Kingdom to
sign such a treaty with a non-Muslim state. Thisumglerstandable, given the nature of the
establishment of the Kingdom, as an archaic, nems-lsovereign kingdom constrained by a
strict religious orthodoxy. However, without compriging its religious principles, with change,
the country has embraced modern institutions thaivat to further interact with both Muslim
and non-Muslim nation-states. For instance, in torac Saudi Arabia haanded over alleged
suspects and offenders even in the absence of malfoextradition treaty with the other
country’** Not all countries would do this, because it carvieeved as a breach of sovereignty
and human rights conventions, especially if undieran secrecy. Accordingly, and with regard
to Saudi’s interactions with a number of Muslim amoh-Muslim states, the conclusion of a
formal treaty on extradites would endorse legalirgvide an element of justification, and the
evidence presented would suggest that agreementdetBritain and the Kingdom would be

very possible.

The most likely source of setback in this regarthesSaudi adoption of the death penalty (which
has undoubtedly deterred a number of European gesirftom seeking formal arrangements
with the Kingdom) in its laws. Given the changintjtade of Saudi Arabia, this deterrent is
surmountable by including a special clause in aegty that would prevent its imposition. As
noted in Chapter 5 (section 5.5), the example gaBudgaria in reaching agreement on such a

clause is evidence that should agreements are ptlyimehievable.

1314 Eor example to Kuwait, see Alotaibi, n.73, at 299.
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The question of what the two countries can leabmfeach other was also addressed. A better
guestion would perhaps be what can both counteashlfrom each other's weaknesses, rather
than their strengths? The criticisms brought adagitker of the two systems could be instructive
for both, and attempting to remove these shortcgmimould benefit both systems a great deal.
The British extradition system has been long aatwdats protracted procedures. The law first
insists on reliable evidence from the requestingnty before the process gets under way. This
is the first bottleneck. The requesting state migke a long time in gathering evidence. Then
the law allows the right of appeal to either paaffer the decision at the hearing. It can be
challenged in the High Court and if the decisiomat to the satisfaction of either party, an
appeal might be heard by the House of Lords. Inesoases, there may be a re-hearing as new
pieces of evidence emerge. By the time a finalsieciis reached, the accused may have become
entitled to other rights (the right to life, thght to family, and so forth) which may serve as a
basis for eventual refusal of the extradition regu®uring all this, the accused can lodge an
asylum claim at any point. In short, there are mhales in the net and the accused has many
‘chances’ of finding a safe passage at any of tipesets. For this reason, many critics refer to

Britain as a safe haven for terrorists.

Another accusation brought against the Britishasitron system is that it allows people to be
involved in terrorist acts or inchoative crimes @afhimay lead to terrorist acts, under the pretext
of freedom of speech or the right of people to Hblkir own political opinions. As discussed in

the previous chapter, Britain has allowed Saudsidents to operate from its soil. The

justification has been that they were political opents, who had not committed any offences
against British law. Over time, it has been essdigd by the British authorities that some were
directly or indirectly linked to Al Qaeda operatsveesponsible for a number of terror attacks in

Saudi Arabia as well as against American targsesveiere.

As for Saudi Arabia’s extradition system, it can ad that it too suffers from a number of
serious flaws. One is to be found in Saudi’s adwptf an administrative system of extradition.
The weakness of this appears in the conduct @xtisadition proceedings, whereby diplomatic
channels are the only means available. Furtherntibeejudiciary has a very limited part in the
entire process, with a recommendatory role only.aA®sult, the executive component of the

state has wide discretionary powers as to whethacdept recommendations or to reject them.
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Decisions in the administrative type of extraditoan be influenced by other factors, such as the
political and economic status of the requestingest&/ith the discreet nature of this kind of
system, a state may be quietly coerced into acguigs The extradition request may succeed at
the cost of denial of human rights to the accusedaded previously. Extraditions requests may
be made for a number of reasons. Disallowing acjatiproceeding may amount to denial of
justice. The administrative system may deal morekiy with extradition requests, but this
virtue is most compelling when compared to the aleof a chance for the accused to defend
himself. Saudi Arabia does not, judging by how dtnduct is viewed, seem to give due
consideration to human rights in the places to elamcused people may be extradited. In short,
whereas Britain perhaps places too much emphadmsioan rights and their protection, as well
as protecting the right to a difference of opini®audi Arabia, focuses upon the use of speedy
extradition with the intent of preventing or culitag crime to save human lives. Ultimately, this
raises the question of which is a higher priodityman rights and their protection or human lives

and their safety.

As stated in Chapter 1, the final question addiegsehis study is how can extradition systems
be used as a means of enhancing global co-operatjaimst international crimes, particularly
with reference to global terrorism? A question likeés could be dealt with from a number of
approaches. Nevertheless, it can be said thatthétladvent of globalisation and the more rapid
movement of goods and people, international andedtim crimes have both flourished and
proliferated. As a result, international co-opemtbetween states to curb, reduce, suppress, or
contain crimes has become not just a duty, but alsnecessity for all. In the present
environment, no single nation is immune from in&ional crime, particularly terrorism. Nor
can an individual state single-handedly fight criadi activities which have become diverse,
dangerous, and trans-national. This calls for joté¢rnational efforts. A lack of co-operation at
the global level to combat this international phaeaon would be ruinous, as it would lay any
country open, vulnerable to terrorist threats. Bxample of piracy off the coast of Somalia

requiring international co-operation was given ima@ter 6 (section 6.7).

Therefore, it is now possible to see the effortantérnational agencies, such as the United
Nations or the Council of Europe, combining thairces and creating laws to counter modern

threats. In such times as these, every soveregia Bas a moral responsibility to contribute to
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strengthening the hands of the international conmiytm effectively combat international crime.
One such positive step would be the actualisatianformal treaty on extradition between Saudi

Arabia and Britain.

There are other benefits which are likely to flawrh concluding such an arrangement. It could
be an encouragement to a number of countries towfasuit, once they realise the strategic
benefits. For example, Saudi Arabia enjoys a spgaece in the community of Islamic
countries. The position of its King as the custodad the two holy shrines would influence,
directly and indirectly, other Muslim countries follow its example and look favourably
themselves upon concluding formal extradition agreats. Saudi Arabia’s example has been
discussed in Chapter 4, in dealing with its mudtipreements on such issues as extradition, co-

operation, and security.

Similarly, Britain occupies a special place in #ld community and the world, and just as Saudi
Arabia’s example would be a model for the resthef tslamic world to follow, the European
states may also draw inspiration from a Britishagtalthough possibly still controversial. In
this sense, such an arrangement could lead to ajgnfastering and strengthening of global co-

operation in fighting international crime and teism.

Regarding the current international situation, &dition is not only common practice between
nation states but is becoming a necessity. Aftenibrld has experienced a number of terrorist
attacks in the U.S., Europe, Asia, and the MiddistEa global response has become a real need.
In this light, a full and formal conclusion of amteadition treaty between nations, including
Saudi Arabia and Britain, would fit perfectly. Alsa formal extradition would be an excellent
response to the number of lobbying organisatiorss fauman rights organisations who have
criticised Saudi Arabia, being presented as it wauthin legal, visible, and conventional rules.
Nevertheless, as the analysis in this study hasvishanevitably problems would remain
regardless of the success or failure of extraditingninals. Political and cultural diversities are
always present between sovereign countries andetsgxti Bureaucracy, reciprocity, legal
systems, and lobbying groups will always play thert in influencing decisions on extradition
and related policies. However, the benefits of fararrangements are worth the effort.
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In exploring the possibilities of a formal extradit treaty between Britain and Saudi Arabia, the
value of this study is in demonstrating in dethdttthere are no political, cultural, or religious
reasons which would prevent such an agreement.afdiement has a wider significance as it
also holds true for such agreements between othetlysislamic countries and Western secular
countries. The study thereby also challenges angepg&on that Islam is so ‘different’ that it is

immune to co-operative and mutually beneficial iat¢ion with the Western world.

As noted in Chapter 1, there is a paucity of matemelating directly to Saudi Arabia in this
area, and a corresponding lack of comparative mateBy assembling the material that could
be obtained, a starting point for further work heen established. Such further work might
include the assembling of more material as it bexoavailable from a wider span of sources. It
would be particularly advantageous if details dévant cases could be analysed and published

to throw light on the somewhat opaque extraditioycpedings in Saudi Arabia.
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