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Abstract

Consumer Protection Against Unfair Contract Terms in the Light of the
Jordanian Civil Code and the English Regulations on Unfair Terms in Consumer

Contracts 1999

By: Firas Yosef Kasassbeh

Supervisor: lan Dawson

The purpose of this Thesis is to test the ability of Jordanian law to protect consumers
against unfair contract terms. In doing this, a comparison is made between the
Jordanian Civil Code (hereafter the JCC) and the English Regulations on Unfair
Terms 1in Consumer Contracts 1999 (hereafter the Regulations). The writer believes
that examining the effectiveness of a law enacted to challenge unfair terms in
consumer contracts entails that three main areas should be treated: the scope of
protection provided by that law, the test of fairness it generates and the enforcement
mechanism i1t uses. The wider and clearer the scope 1s, and the clearer the test 1s, the
more effective protection can be expected in favour of consumers. Also, given the
position of the consumer as a weak party in the contract, the effectiveness of the
enforcement mechanism is linked with the deployment of public enforcement besides
individual enforcement.

By depending on the notion of adhesion contracts to protect consumers,
Jordanian law has, to a large extent, failed to provide consumers with an acceptable
level of protection. The Thesis shows that the scope of the notion of adhesion
contracts is extremely narrow, falling short of covering all consumer contracts; or, at
least, is not clear enough to establish certainty encouraging consumers to litigate. The
test of fairness is also a source of uncertainty, since 1ts main features are not set out
clearly. Moreover, the enforcement of such protection is not effective since it has
been left in the hands of individuals.

This is far from being the case under English law, despite the existence of
various defects and points of uncertainty throughout the Regulations. The Regulations

were enacted to deal specifically with unfair terms in consumer contracts. Generally

speaking, they appear to be, well established to undertake this task: the scope of
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protection 1s reasonably evident and wide; the test of fairness is, generally, clear; and
the model of enforcement is, to a large degree, successful.

Therefore, the English Regulations could represent a suitable example to be
followed by any new Jordanian legislation aiming at protecting consumers against
unfair terms, provided that the defects appearing in the Regulations are avoided and
that any special characteristics of Jordanian consumers and the Jordanian legal system

are taken into consideration.
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Introduction

1. This Thesis
1.1. Scope, purpose & general structure

This Thesis addresses consumer protection against unfair terms in contracts in the
light of the JCC and the English Regulations as the main laws tackling unfair terms in
Jordan and England. This is not to say, however, that the study is restricted to these
two laws. Reference to other laws in Jordan and England is made wherever necessary.

Also, as far as the scope of the study is concerned, it should be clear that,
although the writer will refer to economic matters, this is still a legal study. Since it is
not a study 1n economics, not too much attention will be paid to economic factors or
findings. Here, legal considerations such as the certainty and fairness of the law
should prevail over economic considerations such as achieving economic efficiency
or harmonisation in the market. That is why the study does not discuss such matters in
any depth.

The study seeks to test whether Jordanian and English laws have succeeded in
delivering the protection the consumer needs in the face of unfair terms. The
hypothesis put forward by the writer is that Jordanian law has, by depending
restrictively on the provisions concerning adhesion contracts to protect consumers
against unfair terms, failed in achieving effective consumer protection in this area.
This 1s the main 1ssue to be examined in this Thesis.

Investigating the effectiveness of a law generated to deal with unfair terms in
consumer contracts entails, in the writer’s view, that three main areas should be
explored: the scope of protection oftered by that law, the test of fairness it employs
and the enforcement mechanism 1t deploys. Certainty and breadth are relevant here.
The broader and clearer the scope i1s, and the plainer the test is, the more effective
protection one can expect in favour of consumers. In addition, given the position of
the consumer as a weak party in the contract, the effectiveness of the enforcement
mechanism depends on the deployment of public enforcement besides individual
enforcement.

The Thesis consists of five Chapters. The Preliminary Chapter focuses on

certain introductory issues, such as who the consumer 1s, why and how he should be



protected against unfair terms. This includes a discussion of the rationale for such
protection, techniques of controlling unfair terms in contracts and an overall
proposition of the provisions on unfair terms in Jordan and England in and outside the
JCC and the Regulations.

Chapter One concerns the scope of the protection against unfair terms the
consumer enjoys in England and Jordan. The first limb of this Chapter explores the
scope of the English Regulations. This includes the following main areas: the
relationship between the Regulations and the Unfair Contract Terms Act 1977
(hereafter UCTA); excluded terms; excluded contracts; important areas left uncertain;
parties to contract; and choice of law clauses.

The scope of S 204 of the JCC policing unfair terms in Jordan is dealt with in
the second limb under five headings: defining the “contract of adhesion”; the position
of insurance contracts; private and administrative contracts; written and oral terms;
and the narrowness/width of the Jordanian provision compared with the Regulations.

In Chapter Two, the English test of fairness and the Jordanian test of oppression
are examined. The English limb of the Chapter contains the following key headings:
rules determining tairness; the requirement of good faith; the requirement of balance;
the relationship between the requirements of good faith and balance; factors to be
taken into consideration in assessing the fairness; the requirement of plainness and
intelligibility; and the effect of an unfair term on the consumer and the continuation ot

the contract. Then, the Jordanian side revolves around discovering and explaining the

concept of oppression.

And, given the considerable role the writer thinks that a list of unfair/potentially
unfair terms can play in the test of fairness/oppression, a part of the Chapter will be

devoted to analysing the lists which both English and Jordanian laws contain.

The issue of enforcement will be the subject matter of Chapter Three. This
discusses the role that has been played by private enforcement in England and Jordan
and the availability of pubic enforcement in both countries. In particular, the
discussion of the English situation covers the following issues: the prevention of the
continued use of unfair terms; the role of the Office of Fair Trading (hereafter OFT)
under the Regulations as well as the Enterprise Act 2002; qualitying bodies’ role; and
the court’s role. In the Jordanian context, the concern will be whether or not Jordanian
law offers any public enforcement, and this will be handled through discussing the

availability of pre-emptive intervention and public action in Jordan and what role the



Jordanian Consumers’ Association (hereafter JCA) can play in public enforcement.
Then, the effectiveness of public and private enforcement will be assessed through a
comparison of the two techniques.

The final Chapter presents main results and conclusions of this research. It
shows whether or not Jordanian law has, indeed, failed to provide the consumer with
the protection that he deserves, both in general and in comparison with the English
Regulations in the light of the three standards that have been employed to measure
effectiveness: the breadth and clarity of scope, the plainness of the test of
fairness/oppression and the existence of public enforcement. Recommendations as

regards 1improving the current legal situation in Jordan and England will, also, be

made in this Chapter.

1.2. Importance & methodology

Inspired by his career in the Jordanian judiciary, the writer is intensely interested in

the 1ssue of fairness and how to protect weak parties against unfair contracting. In
particular, it has been observed by the writer that the consumer as a weak party has
not been granted special protection against unfair terms by the Jordanian legislature.
This 1s despite the importance of the existence of such protection, given the fact that it
1s 1nevitable that every person in the community, even legal persons, would be a
consumer 1n one occasion or more. This situation 1s obvious where the Jordanian law
does not discriminate consumer contracts from other civil contracts. The modern
classification of commercial contracts and consumer contracts 1s not yet known 1n
Jordan.

Having regard to this, and from the perspective that the study 1s dealing with the
important issue of consumer protection against unfairness in contracts, this study
seems to be highly significant. Consumer protection generally, and against unfair
terms specifically, is no longer a matter of accessory. Rather it became a necessity
because it concerns every person in society as well as society as a whole. This would
explain the attempts that have been made to attach the concept of “consumer” with the
concept of “citizen”'. Further, this study is to the same extent significant by reason of
the fact that it is the first study ever conducted which treats in depth the i1ssue of

consumer protection against unfair terms under Jordanian law.

I See Feldman L, Consumer Protection, (New York: West Publishing Co, 1978), p 5; Cartwright P,
Consumer Protection and the Criminal Law, (Cambridge: Cambridge University Press, 2001), p 4.



The methodology adopted in this study might also enhance its significance. The
research can be described as a critical analytical comparative study. Although the
comparison with the English Regulations, specifically, might have been imposed, at
the beginning, by personal motivation since the writer is an overseas student reading
for the PhD in England, the choice of this law appeared afterwards to be ideal. On the
one hand, the Regulations are a relatively recent law, benefiting from the English
experience in fighting unfair terms, which, when compared with the Jordanian
experience, seems to be considerably richer. On the other hand, the Regulations seem
to represent a good case for comparison due to the European touch that has coloured
the English law on unfair terms, which has added vital input to the English experience
in the field of unfair terms. The Regulations implement a continental measure, which
is the Directive on Unfair Terms in Consumer Contracts 1993' (hereafter the

Directive) containing minimum provisions®

on consumer protection against unfair
contractual terms to be applied by Member States’. Moreover, the Regulations seem
in line with the aim of this study to test the law in the three specific areas mentioned
above (the scope of protection, the test of fairness, and enforcement), given that the
Regulations were enacted to deal with unfair terms in consumer contracts specifically
with the result that some clarity and breadth could be expected, and so is a sort of
public enforcement. This, if correct, will be seen in the main body of the Thesis.

The analysis, criticism and comparison serve in achieving the main aims of the
Thesis as set out above. A comparison between Jordanian and English laws 1s made in
each Chapter, wherein the first limb explores the attitude under the English law
followed by second limb devoted to discussing the situation in Jordan. This does not
prevent comparisons from being made at the sections’ or sub-sections’ level, where
possible and appropriate. The comparison chietly helps in determining whether or not
the existing law in Jordan is sufficient, as far as consumer protection against unfair
terms is concerned. The comparison and analysis of Jordanian and English laws

brings to the surface points of agreement and divergence between them; advantages

and disadvantages; and weaknesses and strengths in comparison with one another, and

' Council Directive of 5 April 1993 on Unfair Terms in Consumer Contracts, Directive 93/13/EEC OJ

L95 21 April 1993 p 29.
2 This is in contrast with the Directive 2005/29/EC on Unfair Commercial Practices which introduces a

general duty on businesses not to trade unfairly with consumers. This Directive is concerned with

maximum harmonisation of law.
> Reg 3(1) of the Regulations defines Member State as a state which is a contracting party to the

European Economic Area Agreement singed on 2" May 1992.



without such comparison. Then, the lessons that these laws could learn from each
other, if any, are highlighted. However, and as made clear earlier, the study 1s not
restricted only to the Regulations and the JCC. Therefore, the comparison might,
when the research requires, extend to other laws even within the one legal system,

such as comparing a provision relating to the Regulations with its equivalent in
UCTA.

Finally, The criticisms agitated in this study have the aim of helping the law
producer, especially in Jordan, to appreciate the shortcomings in the law and, if

convinced by the findings of this study, to respond accordingly.

2. Lack of law is a problem for the study and a problem of the stud

The reader of this Thesis will notice that there i1s lack of court decisions in Jordan on
the key 1ssues addressed in it, such as the scope of protection available under the
provisions policing contracts of adhesion and the test established by the law to assess
the oppressiveness of a term in question. Such decisions are rather important given the
nature of the JCC as a non-detailed piece of legislation, especially as regards untair
terms 1n contracts which are treated in only two Sections, Ss 104 and 204. As such,
the lack of such important decisions is a problem for the study.

[t might be argued that this undesirable situation could be attributed to two
reasons. The first is the role of the court in Jordan, which cannot be compared with
that in England. Under Jordanian law, and as a codified system, the rulings ot courts
are only an ancillary source of law'. Therefore, they do not endeavour to establish
rules in an unsettled or unclear area of law. Secondly, judgments made 1n courts other
than the Court of Cassation are not published, but rather are to be found in each
court’s archive. Only judgments made by the Court of Cassation are reported in the
monthly report issued by the Jordanian Bar Association or the Judicial Institution.

However, none of these justifications are satisfactory, because they cannot
explain the full silence of the judiciary, represented mainly by the Court of Cassation,
as to this part of the law. Such barriers do not prevent the courts from having their say

in relation to other matters of less importance, and this study is replete with decisions

| See S 2 of the JCC which provides that “2- If the court finds no provision in this Code [this applies to
all other enactments] applicable to the issue in question it shall resort to the rules of Moslem Fign
(Jurisprudence) which are more adaptable to the provisions of this Code, and in case there is none it
shall resort to the principles of the Shari’a. 3- And, if there is none, resort shall be made to custom,
and if there is none then to the rules of equity... 4- In all the above, guidance shall be drawn from

judicial decisions and jurisprudence provided that they are not repugnant thereto™.



on unsettled areas. Rather, it is the task of the courts to settle any controversial or
problematic legal text, and the judiciary knows that very well. Consequently, a
question might be raised over whether this situation i1s an expression of legislative
failure to set out a clear piece of legislation delivering effective protection to the

consumer/adherent against unfair terms. Therefore, the lack of judicial judgments is a

point on which the research can build and, hence, is a problem of the study.



Preliminary Chapter

T'heoretical and Legal Framework of Consumer Protection

Against Unfair Terms

1. Introduction

This Chapter focuses on certain preliminary issues which will help in understanding
the environment in which the provisions on unfair terms in consumer contracts in the
JCC and the Regulations operate. These issues can be summarised in some simple
questions, such as: who is the consumer? Why and how to protect him against unfair
contract terms?

In answering these questions, the Chapter discusses the rationale for protecting
the consumer against unfair contractual terms. This discussion represents the
“theoretical framework™ of the Chapter’s title. Also, techniques of controlling unfair
terms 1n consumer contracts are explored, along with an overall proposition of the
provisions on unfair terms in Jordan and England in and outside the JCC and the
Regulations. This exploration constitutes the “legal framework” mentioned in the title.
This 1s not to say, however, that this Chapter is the only place where these provisions
are addressed; indeed, reference to such provisions, or many of them, will be made
throughout the Thesis wherever 1t is necessary.

It 1s worth mentioning finally that as a Preliminary Chapter 1t will not be a
detailed one. The 1ssues discussed herein are set out brietly because, albeit important,
they are not the core of the Thesis. Rather, they are of an introductory nature,

facilitating the task of the subsequent Chapters by providing a general understanding

of the problem of unfair terms in consumer contracts and the different solutions

adopted and suggested in response to it.

2. Rationale for protecting the consumer against unfair contractual terms

Treating rationales for intervention to protect consumers is not beyond the scope of
this Thesis because it helps in understanding the bases on which consumer protection
stands. It also allows the efficiency of the provisions putting such an intervention in
operation to be evaluated. Thus it may atfect the argument concerning intervention in

a particular area falling within the theme of the study. However, such treatment will



not go deeply. It is deemed sufficient merely to examine briefly the main grounds of

intervention.

As will be seen, the grounds for protecting consumers against unfair terms in
contracts do not, to a large extent, differ from those justifying their protection in other
contexts. Similarly, it could be said that the reasons exculpating intervention against
unfair terms on the consumers’ front are, to a large extent, consistent with rationales
for fighting them in other arenas.

Betore discussing rationales for this protection it is appropriate to throw some
light on the concept of the “consumer” who is the subject of this study, since the

qualifications of this person seem to be relevant to, if not a part of, the rationales for

his protection.

2.1. Who is the consumer?

2.1.1. Introduction

One of the features of modern law is the acknowledgment of consumer contracts as
against commercial contracts'. The emergence of this category of contracts came as a
result of the need that some special standards be applied to contracts to which the
consumer 1s party. Although consumers’ disparity to be protected refers, as made
clear elsewhere®, to the era of industrial revolution, recognising the necessity of
passing legislation on consumer protection began only with the beginning of the past
century, and heightened after the World War II with the emergence of the so-called
“consumerism’” movement.

Thus, the evolution triggered in this area of law could be, in principle, ascribed
to the industrial revolution. However, contemporary (twentieth century) interest in
protecting consumers is the natural result of the combination of factors arising from
the matrix of this revolution and facilitating the passage of protective legislation at the
expense of the traditional rule of /aissez-faire. The most important of these are: the
technological change which is directly attributable to the industral revolution’; the

political climate which came to prevail in the first halt of that century and took an

attitude against big business and monopoly power; the social developments

' Brownsword R, ‘The two laws of contract’, (1981) 125 SJ, p 279, reiterated in Brownsword R, ‘the
Philosophy of Welfarism and its Emergence in the Modern English Law of Contract’ in Brownsword
R, G Howells and T Wilhelmsson (Editors), Welfarism in Contract Law, (Aldershot: Dartmouth, 1994),

p 44,
* See infra, p 36 et seq.
3 See further, Ibid.



represented by the levels of affluence and knowledge achieved by consumers in that
period by virtue of, among other reasons, the activities of civil rights movements
promoting through the media, popular press, and demonstrations the rights of
consumers; and the hardships consumers experienced because of marketing practices,

such as the deceptive promotion and false information about the products, their

qualifications and quality.’

2.1.2. Trends in the definition of the consumer

The above i1s a preamble on the origin of the notion of consumer/consumerism.
Moving to the theme of this sub-section which is the definition of the “consumer”,
although this term has become well known, its definition differs from one field of
science to another. Even within a particular field, there may be no consensus on the
definition given to it. The law is no exception, and here the definition of the consumer
also remains unsettled”. Legislation has not reached an agreement on who the
consumer 1s. Neither have jurists of the law.

At the legislative level, this 1s not restricted to laws from different countries but
it 1s also the case with the legislation belonging to one national legal system. In
England, for example, the definition given to the “consumer” under the Fair Trading
Act 1973 is different from that provided by UCTA and the Regulations. And the two
latter pieces of legislation take different approaches to who is the consumer, despite
the fact that they operate in the same area namely unfair terms in contracts. Such
divergences may not, however, be due to the controversial nature of the concept
merely. Rather, it may also refer to the process of making the contours of the area
targeted by the particular legislation in the light of the legislative policy behind its
enactment (mainly, the problems intended to be solved by the legislation). Thus, a
specific definition might be put in place ‘for the purposes’ of the particular legislation.

On the juristic front, there are many directions in defining the consumer. Firstly,
some commentators support a narrow definition of the “consumer”, stressing that the

consumer transaction is that which aims at satisfying his, or his family’s, private

' See further, Feldman L, op.cit pp 12-29.

2 See, Beale H, A Hartkamp, H Kotz and D Tallon (General Editors), Contract Law, (Oxford: Hart
Publishing, 2002), p 28.

3s. 137 (2).



1 ., . .
needs’. So, the transactions concluded to satisty the requirements of his profession
would be considered as non-consumer contracts even if they did not form part of his

business. Under this approach, the lawyer who buys a computer to use in his office is
not a consumer. The reason behind this trend might be that the professional who
contracts in this way may suffer from lack of experience but does not, surely, suffer
from economic inequality with the seller or supplier. Then, it can be argued that the
balance exists between the contractors.

The second direction discriminates between contracts which are part of the
contractor’s profession and those which are not”. The latter contracts, along with
contracts concluded to satisfy personal needs, are consumer contracts although they
serve the professional in his profession. This approach is very close to an economic
definition, suggesting that the consumer is the person who contracts on goods or
services for purposes other than for selling them again®. According to this view, the
lawyer in the above example is a consumer since he is not a trader dealing in
computers 1n the market. The ground of this direction is the contractor’s lack of
experience compared with the supplier. Such an imbalance will not be rectified even
1f the two are 1n equal financial positions.

On the other hand, the concept of the consumer has, according to one line of
thought, been restricted to transactions the subject matter of which is goods®. This has
the etfect of excepting services from being the subject matter of consumer contracts.
Conversely, another trend suggests that: “consumerism is not limited to the market
place. It is just as concerned with the supply of services as with goods. The consumer
merely becomes the client, or patient, or whatever, rather than the shopper™.

Arguing in favour of this direction or that requires a full understanding of the

rationales for protecting consumers. These can explain whether specific groups of

persons, such as professionals when contracting on goods or services relating to their

' Al-Rifae’i A, the Civil Protection of the Consumer, (Cairo: Dar Unnahdah Al-Arabiah, 1994), p 21
(in Arabic); Jumai’e H, Consumer Protection, (Cairo: Dar Unnahdah Al-Arabiah, 1996), p 13 (in

Arabic).
* Mashagbih J, the Civil Protection of Consumer from Defective Industrial Products, a Master

Dissertation, A/ El-Bait University, Al-Mafraq, 2003, p 14 (in Arabic).
> Kolb J and S Ross, Product Safety and Liability, (New York: McGraw-Hill, 1980), p 30 et seq, cited
in Al-Hajjar M, Consumer Protection in Jordan, A Master Dissertation, University of Jordan, Amman,

1985, p 19 (in Arabic).
* Cornu G, La Protection du Consommateur, Travaux de L’association Capitant, 1973, p 136, cited in

Al-Rifae’i A, op cit p 20. |
> Kennedy 1, the Unmasking of Medicine, (London: George Allen & Unwin: 1981), p 117. See, also,
Calais- Auloy J, Droit de la Consommation, Précis Dalloz, 3eme édition, 1992 p 3; Ghestin J, Traité de

Droit Civil: les Obligations, la Contract, ém éd 1988, p 46, both are cited in A/-Rifae’i A, op cit p 20.
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protession but not part of it, require to be protected or not. Studying such rationales is

the task of the following sub-sections, 2.1 3,2.2and 2.3.

2.1.3. General features of the “consumer”

Despite the lack of agreement over some specific aspects ot the definitions given to

this concept, there are some features which distinguish the “consumer” from other

persons in the community. These are:

1-

3.

The consumer is the final person in the chain of the process of distributing
products or services, in the sense that he is the one who benefits from the
subject matter of the contract by using or consuming it. Accordingly, the
consumer 1s known as the “recipient”. Such a feature definitely covers cases
where the consumer defined as a person who contracts “for personal or

famihial purposes” and, however debatable, “for purposes beyond his

profession, if any”.

The consumer 1s the person who has, generally speaking, no experience in
relation to the contract concluded (its terms, conditions and subject matter).
This 1s due to the fact that the contract is not part of his profession, and, in

most cases, he enters into 1t for the first and the last time or, at least, on a very

limited number of occasions.

One of the most interesting features of the predominant legal concept of the
“consumer” 1s that it is determined by the nature of the opponent (the
provider) who, for the purposes of allowing his partner in the transaction to
enjoy the benefits stemming from being a consumer, must be a seller or
supplier (business or businessman/woman). To make this clearer, the
transaction must be part of the provider’s business. In this, the law implies that
the consumer needs to be protected only if his counterpart 1s stronger than him

in aspects such as financial power or experience.

11



2.2. Argument against intervention

It 1s fairly obvious that the modern law of contract is “interventionist”!. This
contradicts the classical law perspective, which had prevailed in the era prior to the
twentieth century, central to which was the notion of “freedom of contract”™ Yet, the
preference of non-interventionist law remains able to recruit partisans, however few,
In the fields of law and the economy. Therefore, it is appropriate, before addressing

rationales of intervention, to mention the main grounds of the non-interventionist

tendency.

2.2.1. The general stand

One of the strongest grounds on which opposition to intervention is based is the
notion of the “efficient competitive market” or “consumer sovereignty”, which will be
discussed further below. Suffice it to say here that, according to this notion, the
market has its own disciplinary rules capable of curing any problem and guaranteeing
that the consumer’s will will be dominant. For this reason, if the law has a role to play
in the market it will be to not intervene. In other words, it has the role of guaranteeing
the effectiveness of the market through the setting up and enforcing of the structure in
which the market operates by means of laws aiming at, for example, curtailing
monopoly (via competition law), determining the rights of ownership (via property
law) and protecting the latter (via criminal law).

Besides this, some adherents of the idea of non-intervention put their faith in
non-legal techniques of intervention such as the economic methods, discussed below”,
by virtue of which consumers can impose their rights before producers or traders
through, for example, banding together in pressure groups”.

A final ground for a non-interventionist strategy 1s the likelihood that
intervention could create results harmful for both the market and consumers because

setting minimum standards in consumer contracts may restrict the latitude of the

! See, Brownsword R, ‘The Philosophy of Welfarism and its Emergence in the Modern English Law of
Contract’ in Brownsword R, G Howells and T Wilhelmsson (Editors), Welfarism in Contract Law,

(Aldershot: Dartmouth, 1994), p 21. d
2 Grubb A and Furmston M (Editors), The Law of Contract, 2™ Ed, (London: LexisNexis, 2003), p 24.

> Cartwright P, op citp 7.

* See infra, pp 23,24. y
5 See, Scott C and J Black, Cranston’s Consumers and the Law, 3™ Ed (London: Butterworths, 2000) p

12.
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consumer in choosing the transaction which suits him and may minimize the offers

that he can recejve '

2.2.2. As regards unfair terms specifically

The classical view, as expected, argues against intervention against unfair terms.
However, the aversion to intervention this time is restricted to substantive fairness.
Here, the idea is that there should be no ground for intervening merely because of lack
of substantive fairness. This is to say, in the absence of procedural unfairness
represented by, for example, fraud, duress and incapacity, intervention is not
justifiable.

Some of the grounds on which the argument against intervention in the field of

unfair terms is based were mentioned in the context of the aversion to intervention in

general as discussed above. Grounds other than these are set out by Hugh Collins®,

and three of them merit mention, namely:

Firstly, that what is deemed as unfair, in most instances, turns out to be illusory. An
example of this contention is that most terms considered unfair are balanced by
corresponding terms to the benefit of the consumer, such as a term providing for a
lower price.

Secondly, as a result of the fact that real unfairness can be found only in very few
cases, the best solution would be economic, achieved by curing the market failure
which causes the unfairness through, for example, eliminating obstacles obstructing
competition and providing more information.

Thirdly, that there i1s the danger that legislative intervention, which 1s the main
technique of legal intervention, will prompt uncertainty in the area of unfair terms.
This is because an attempt to deliver the substantive fairness which employs open-
ended, discretionary standards will affect the calculability of the legislation in the
sense that it makes it harder for the parties to the contract to predict on which basis
their contract will be judged and, accordingly, whether 1t will be entorceable or not.

Consequently, businesses will refrain from, or hesitate to enter into, contracts.

' Howells G and S Weatherill, Consumer Protection Law, (Aldershot: Dartmouth, 1995), p 29.
2 Collins H, Regulating Contracts, (Oxford: Oxford University Press, 1999), p 256 et seq.
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Hugh Collins strongly questioned these three grounds. On the first proposition,
although he acknowledged that not all of what seem, at first glance, to be unfair
contracts are indeed so, he believed that unfair contracts do exist where, for example,
the price paid is excessive or the allocation of contractual risk is one-sided, and under
a sufficient test taking the whole picture into consideration, this will be proved'. On
the second proposition, he took the view that it is true that the market failure can be
reduced through, for instance, furnishing more information and fighting monopolies,
but, regardless of the fact that such efforts would be costly, whatever improvements
are made still cannot achieve a perfect market”. This argument is consistent with the
notion that the idea of a perfect market is unrealistic, which will be discussed below.
On the third proposition, he stressed, on the one hand, that uncertainty will seldom
affect decisions on whether or not to enter into transactions. On the other hand, he
argued that general clauses such as good faith will have the effect of achieving results
corresponding to the expectations of traders regarding the validity of the contracts,
who will be shocked if the legal system consents to enforce harsh contractual terms”.
Adams and Brownsword admitted that it is hard to defend the classical view.
However, they found this possible from, firstly, a theoretical perspective, because
respecting the contractors’ autonomy entails that their genuine contractual choices
must be enforced and not those which the judge thinks it would be reasonable for
them to have made. Secondly, from an economic welfare-maximising perspective,
freely-concluded agreements must be considered as the best evidence of the parties’
preferences, and therefore it may amount to a mistake to try to adjust them because
arbitrary decisions might be generated. In conclusion, they made 1t clear that
intervention to achieve substantive fairness might put the rationality of the law 1n
question. Therefore, it is the task of modern law adopting intervention in such a way
to articulate a defensible conception of fairness in order to justify such intervention.”
In the end, although it was said that there is some retreat at the level of

J

disposition to intervene legally in favour of consumers’, an interventionist law

remains, at least at this moment, the preferable mechanism for consumer protection. It

-

' Ibid, p 257 et seq.
? Ibid, p 279 et seq.

> Ibid, p 270 et seq.
4 A dams J and R Brownsword, Key Issues in Contract, (London: Butterworths, 1995), pp 256,257.

5 Howells G and S Weatherill, op cit p 29.
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1s worthwhile, therefore, to briefly consider the grounds for such a direction, and this

1s the task of the next sub-section.

2.3. Grounds for intervention

Many considerations have been resorted to in order to justify intervention in favour of
consumers. Among these grounds are market-based justifications (such as market
failure, information deficit and wealth redistribution) and non-economic justifications
(such as inequality of bargaining power, equity, standard form contracts, paternalism,
and consumerism)'.

Two points can be made on the justifications of intervention in the consumer
field (including the above grounds). Firstly, some of the grounds on which
Intervention is based are, one believes, a mere description of a situation and have
contributed nothing to explaining why the intervention has taken place. By way
1llustration, the i1dea of “paternalism™ as a ground for intervention suggests that the
state would intervene in favour of, but against the will of, individuals to protect them
on the assumption that it knows better than them. This i1s because they may have
insufficient information to act in the light of which or they may act irrationally even
in the existence of such information. The question that must be asked here 1s what the
reasons are which spur the state to intervene in such a way. Namely, is it the task of
the state to educate people in how to enter contracts irrespective of the nature or the
position of the contractors? Intervention under the banner of paternalism gives no
answer to such a question.

Equally, intervention on the ground of consumerism itself needs a ground. It
was the view of some commentators that the fact that one contracting party 1s a
consumer is a sufficient cause to intervene in favour of him®. Some commentators
have rightly criticized the suggestion of such a ground for intervention’. The writer,
also, believes that it is ironic to envisage that the law should intervene in favour ot a

group of people and “full stop”, viz.; because they are members of that group without

' See, among others, Ramsay I, Rationales for Intervention in the Consumer Marketplace: An
occasional paper prepared for the OFT, Dec 1984, p 15 et seq; Cartwright P, op cit p 18 et seq;
Brownsword R, ‘The Philosophy of Welfarism and its Emergence in the Modern English Law ot
Contract’, in Brownsword R, G Howells and T Wilhelmsson (Editors), Welfarism in Contract Law,
(Aldershot: Dartmouth, 1994), pp 44, 133; Howells G and S Weatherill, op cit p 17.

2 Brownsword R, ‘The Philosophy of Welfarism and its Emergence in the Modern English Law of
Contract’, in Brownsword R, G Howells and T Wilhelmsson (Editors), Welfarism in Contract Law,

(Aldershot: Dartmouth, 1994), p 44-.
3 Howells G and S Weatherill, op cit p 17.
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explaining why this group deserves to be protected. Hence, consumerism may

constitute a cause for intervention provided that it is tied with the deeper reasons

justifying intervention thereupon.'

The second point is that the said grounds are, by and large, adequate to provide
rationales for intervention, and each one of them has contributed, in one way or
another, to reaching the current situation where the need to intervene to protect
consumers’ interests and regulate their affairs is almost unquestioned. Nonetheless,
this does not mean that they are a patchwork. Rather, they overlap considerably, since
many of them are no more than the second faces of the others, or some of their aspects
or reasons. Having said this, the writer is of the opinion that these rationales can be
joined in two main grounds: correcting market failure and achieving equity”.

The first main rationale, briefly treated in the previous sub-section, is the
strongest economic rationale for intervention® and came as a response to the theory of
efficient competitive market under which, as said before, there is no need for
intervention by the state in favour of consumers since the market itself will do the job
and provide them with the protection they need.

There is a need here to shed further light on this latter idea in order to
understand the market failure rationale. The idea of an efficient market is based on the
assumption that an unregulated competitive market will give birth to an efficient
exploitation of resources and, accordingly, intervention by the state is only justified
where it is directed to remove barriers blocking the smooth operation of the market.
Once the perfect competitive market is achieved, it is not the task of the state, 1t 1s
argued, to cure the problems that consumers face; rather it 1s best left to the market to
do this by expelling businesses which show poor performance. The consumer himselt
is the main actor in this process. He is in a superior position, allowing him to “exit”
(leave the undesirable product [transaction] to another). In this way and as a sovereign
economic actor, he can influence producers or sellers through sending signals to them

expressing his genuine wishes. Ior example, when the consumer dismisses a

transaction/product, the producer or seller has to respond in a way satisfying the

- —

' See, also, p 22. | |
2 See, Ramsay 1 op citp 12; Howells G and S Weatherill, op cit p 43.

> Ramsay I, op cit p 15.
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consumer’s desires; otherwise the former will, at the end of the day, lose his

customers and, consequently, be forced to exit the market’.

Proponents of this idea suggest that the market which is able to undertake such a

task 1s that which is efficient. In order to achieve such a market, certain conditions

must be met. These conditions are that:

I- There are numerous buyers and sellers in the market, rendering the activities
of a particular economic actor of minimal impact on the market:

2- There 1s free entry into and exit from the market:

3- The product sold in the market is homogenous. This means that, in a particular

market, the sellers sell the same product;

4- 'The economic actors in the market have ideal information with regard to the
products sold, their nature and value:
>- All the costs of producing a good are borne by the producer, and, at the same

time, all the costs of consuming that good are borne by the consumer; in

economists’ terms there are no “externalities’.?

If these conditions were met in reality, proponents as well as opponents to the idea,
one can guess, would find that measures put in place to protect consumers were
harmful rather than beneficial except to the extent that they were directed to cure
failures in market mechanisms.

However, and on the basis of these conditions, opponents to this notion (the
efficient market) envisage 1t as a dream that has no chance of surviving in reality. In
the words of Howells and Weatherill, it is “as alluring as it is unrealistic’”. Depending
on this, they perceive market failure as a rule and not as exception, because the
requirements of an efficient market are unlikely to be met. Firstly, competition 1s not
always available due to, for example, monopoly (the dominance of one supplier) or
oligopoly (the dominance of a small number of large suppliers). Secondly, free entry
to the market is not always available since there may be barriers, such as high costs or
legal requirements (for instance the requirement that a person has attended training

courses before he can offer a service). Thirdly, product homogeneity cannot be

' Ibid, pp 22, 38; Scott C and J Black, op cit p 27.
2 See, Trebilcock M, C Tuohy and A Wolfson, Professional Regulation, (Ontario: Ministry of the

Attorney General, 1979), p 47. |
3 Howells G and S Weatherill, op citp 1.
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guaranteed, due to possible qualitative differences among products. Fourthly, there
are informational gaps between the consumer and the seller, mainly because perfect
and correct information is not always available to the former. Fifthly, it is inevitable
that the costs of production and consumption will not be fully borne by the supplier
and consumer. Rather, the problem of “externalities” will certainly appear because
third parties will bear some of the product costs. For example, a car which is sold will,
when used thereafter, damage the environment in which, and the road on which, 1t 1s
used. But such damage is not costed into the market price and, therefore, will be borne
by neither the supplier nor the consumer but by third parties. Finally, and mainly as a
consequence of the foregoing findings, consumers may not seek to satisfy their
Interests in accordance with th<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>