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Abstract

This thesis presents a critical study of the administrative court of Saudi Arabia
(Board of Grievances). Its aim 1s to evaluate the modern Board of Grievances.
The study also investigates the nature of the Board of Grievances, that is, the
extent to which its role is entirely administrative according to the Act of 1982, or
also contains aspects of an appeal, review, or investigatory court.

The study explores the legal nature and jurisdiction of the Board, the
appointment, qualifications, and training of its members and processes for their
removal or retirement, transfer, promotion, and discipline. It is argued that thé
Board’s membership, jurisdiction and procedures all reflect historical, legal and
constitutional factors; and that these influences affect the efficiency of the Board
as a mechanism for the legal control of administration and of grievances against
the government. The thesis seeks to identify major changes which would

enhance the Board’s role and strengthen its contribution to the rule of law in

Saudi Arabia.

The first part of the thesis consists of two chapters dealing with the historical,
constitutional and legal framework within which the Board operates. Chapter 1
examines the law and constitutional background of Saudi Arabia. The main
thrust of this chapter is to place the Board of Grievances within the constitutional
and legal environment in which it operatés, In other words within the history of
the growth of the state itself.

Chapter 2 examines the historical development of the Board of Grievances in
Islam. The chapter also briefly compares the Islamic Board of Grievances with

an institution that has interesting similarities, the Court of Chancery in English

legal history.



The four chapters of the second part examine the modern Board of Grievances,
tracing its development since 1924, and its present jurisdiction, practice, and
procedures. Chapter 3 discusses the modern development of the Board of
Grievances in Saudi Arabia. The purpose of this chapter is to explain the various
stages of the development of the Board of Grievances as established in Saudi
Arabia. Chapter 4 examines the composition and structure of the modérn Board

of Grievances. This chapter also discusses the status of the Board members as

administrative judicial officers.
Chapter 5 highlights the scope and limits of jurisdiction of the Board of*
Grievances. Chapter 6 examines the rules of procedure of the Board of
Grievances and its working practices.

The concluding Chapter 7 refers to issues arising from the study in order to

suggest some reforms necessary to improve the performance of the Board and to

satisfy the expectation of the people.
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GLOSSARY

| Word Meanings |

|
——
“

|

. Quran The Holy Book of Muslims revealed to Prophet
: Muhammad

o

Sunnah What was transmitted on the authority of the prophet ‘

:F
|
!
n,

Muhammad (BPUR), his deeds, sayings, tacit

approval, or description of his physical appearance.

Religious Scholars
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INTRODUCTION Board of Grievances

1.1 Introduction

The term “Grievances” in Arabic is Madhalim, plural of madhlamah. Madhalim
means to exceed the defined limits, as well as injustice and oppression. Diwan 1s
the place where grievances are dealt with.! The modern Saudi Board of
Grievances, or Diwan Al-Madhalim, retains the name of an ancient Islamic

institution, which had its origins in early Islamic jurisprudence.

After the founding of the Kingdom of Saudi Arabia in [1932], efforts were made
by Saudi rulers to establish an effective mechanism to deal with complaints
brought by individuals over decisions made by the administrative organs of the
state. In 1953 the modern Board of Grievances was formally established. It was

not entirely without precedent, being derived from the much earlier initiative.

The Saudi Board of Grievances needs to be evaluated. Twelve years ago, after
several years of negotiation, the Saudi government joined the World Trade
Organisation. Most 1ssues that will anse as a result of this joining, such as
protection of intellectual property rights, will be dealt with by the Board of
Grievances. The Board of Grievances plays a major role in Saudi public
administration. It is the only body which has the power to review and annul
government decisions and order government departments to award compensation
for damage resulting from either their unlawful decisions or their public

activities. It is a right at the disposal of both citizens and foreigners who work in

the Kingdom to complain against the government. However, although the Board

' Ulian, S. “Qada al-Madhlim fi al-Islam”, 2™ edition, Riyadh, Dar al-Rasheed Linasher wa al-
tawze’a, 1980. p. 49.
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emerged to protect grievance rights, questions remain about whether the Board
does really respond to the expéctaﬁon of the grievances. There are two very
important questions with respect to the Board of Grievances, regarding the full
independence of judicial decision-making and its clear evolution into an
administrative court. These questions will be explored in this study. The study
will also investigate the nature of the Board of Grievances, that is, the extent to
which 1its role 1s fully administrative according to the Act of 1982, or also
contains aspects of an appeal, review, or investigatory court. Furthermore, this
study will explore the legal nature and jurisdiction of the Board, and the
appointment, qualifications, and training of the members and their removal or
retirement, transfer, promotion, and discipline. The study also seeks to identify

any major changes which would enhance the Board's role and strengthen its

contribution to the rule of law 1n Saudi Arabia.

The scope of this thesis necessarily extends beyond a study of the Board of

Grievances to include the Islamic model from which it derives. Further, any

examination of the history of the Saudi Board must raise the question of whether
it may be classified at all as a judicial body. The Board lacks a central

characteristic, namely independence from the executive: its Chairman is directly
appointed and removable by the King, and its personnel are appointed by the
King on the recommendation of the Committee of Administrative Affairs of the
Board Members. In order to examine the Board's relationship to the executive
power of state, and the extent to which it can effectively review acts and
decisions of state administration, it is essential to include a basic study of the

constitutional and legal order in Saudi Arabia. Such an inquiry is complicated by
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the fact that, as in the case of Britain, there is no written constitution in Saudi
Arabia. However, in the case of the UK, even though there has been an absence
of a written constitution, British political and legal language over the centuries
has been wealthy in its argument of the principle of the 'ancient constitution'.
The British constitution has a very long and proud history. However, it is a
matter of dispute as to whether Saudi Arabia has any constitution at all, a topic

that 1s also examined in this thesis. Such an inquiry necessitates some

examination of the political and legal history of the country.

On 1%, March 1992, three new laws were promulgated which reorganised the
system of government. The Basic Law of Government, which came into force
on 2 March 1992, contains an article on human rights, and also sets out the
principles, powers, and institutional arrangements of government, as well as the
form of the state. This departure from established legal norms is particularly
relevant to the debate as to whether Saudi Arabia has or has not a constitution, a
subject explored in Chapter One. The law which gave rebirth to the Consultative
Council, a body of sixty people appointed to advise the government, is also
addressed in Chapter One. The third Law, of 1 March 1992, concerns the
establishment of regional authorities. The effects envisaged in the governmental
structure as a result of this Act, which has not yet come into force, are also
briefly discussed in the first Chapter. However, although touching on subjects

lying at the heart of its role, none of the laws of March 1992 changed the core

subject of this thesis, the institution of the Board of Grievances.
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Government, its administrative agencies and departments, represents the most
visible source of power in Saudi Arabia, which touches potentially every citizen
and resident in the country. The Board of Grievances exists to answer
complaints against that power. This study argues that the Board faces
considerable challenges in fulfilling that role. It suggests that constitutional,
legal and historical factors have created uncertainties about the Board's
jurisdiction, membership, and procedures. Such uncertainties must give rise to

doubts as to both 1ts effective power to redress grievances and complaints against

the state, and its character as a tribunal of law within the judicial system of Saudi

Arabia defending citizens’ rights and entitlements.

The research for this thesis took place early in 2007, at the time of a discussion
of the Maqjlis Ash Shura (Consultative Council) to re-evaluate the Act that
founded the Board and its system. In addition, the Consultative Council is going

to re-examine and evaluate a wide range of state regulations, in order to repair

systems, such as the laws governing the judiciary and labour.

This study is divided into two parts. The first part consists of two chapters

dealing with the historical, constitutional and legal framework within which the

Board operates.

Chapter 1 examines the law and constitutional background of Saudi Arabia. The
emergence of Saudi Arabia at the beginning of the 20", century is examined, as
well as constitutional developments and the modern government and judicial

systems. The main thrust of this chapter is to place the Board of Grievances
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within the constitutional and legal environment in which it operates, in other

words within the history of the growth of the state itself.

Chapter 2 examines the historical development of the Board of Grievances in
Islam. It explores this historical source of the Board through a discussion of the
judiciary in Islamic history. The chapter also briefly compares the Islamic Board

of Grievances with an institution that has interesting similarities, the court of

Chancery in English legal history.

The second part, consisting of four chapters, examines the modern Board of
Grievances, tracing its development since 1924, and its present jurisdiction,

practice, and procedures.

Chapter 3 discusses the modern development of the Board of Grievances in

Saudi Arabia. The purpose of this chapter is to explain the various stages of the

development of the Board of Grievances as established in Saudi Arabia. It

concentrates on the basis of the Board prior to the 1982 Act. It thus seeks to
provide the historical formation of the modern Board as an introduction to an

examination of the present functioning of the institution in the country.

Chapter 4 examines the composition and structure of the modern Board of

Grievances. This chapter also discusses the status of the Board members as

administrative judicial officers.
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Chapter 5 in this second part highlights the scope and limits of jurisdiction of the
Board of Grievances. It aims to throw light on the areas of jurisdiction
prescribed by the Board of Grievances Act, in order to define the tasks and role
of the Board. It deals also with the power of the Board, when it can intervene

and exercise its power, and when 1t must refrain.

Chapter 6 examines the rules of procedure of the Board of Grievances and its
working practices. It is intended to provide a critical examination of the
procedures of the Board, in particular the way in which the Board deals with
administrative cases. This examination combines both analyses of the rules that
govern the actions of the Board and of information gathered through interviews

with members of the Board and lawyers practising before it.

Chapter 7 is the conclusion, which presents some necessary reforms, based on

the 1ssues raised by discussion in the previous chapters, to improve the

performance of the Board and meet the expectation of the people.

Attention 1s paid in this study to both the Gregorian and Islamic calendars. As is
well known, the Gregorian calendar starts with the birth of Jesus Christ, and this

calendar is the primary use within the text of this study. The Islamic calendar,
however, starts with the Prophet Mohammed's migration from Makkah to

Madina, and is referenced in brackets as years AH.
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1.2 Methodology and sources of the sfu'dy

The main sources used in the research for this study were local legal materials,
including official regulations and statute law, Government papers, and decisions
of the Chairman of the Board of Grievances. The writer was offered the
opportunity to consult a large number of unpublished decisions of the Board for
the period 1983 to 1990. These decisions are filed at headquarters in Riyadh and
access was granted by permission of the Deputy Chairman of the Board. The
writer also had the opportunity to examine the Board of Grievances case records
for the year 1982 to 1998. Secondary written sources include unpublished
rescarch completed for degrees in several countries and articles in academic

journals. Statistical data relevant to the subject was also collected and used.

The writer had the opportunity to carry out certain interviews. These were
informal and unsystematic, and are intended only to serve as background to this
thesis. On this basis, interviews took place with M. Al-Amen, the Chairman of

the Board, M. Al-Essa, the Deputy Chairman of the Board, and more than ten
Board members. Lawyers, legal experts, and government officials were also
interviewed. Interviews with academics were conducted at the University of

King Abdul Azez, King Saud University and King Fasel University. These

interviews were conducted during a three month study visit to Saudi Arabia.

It should be pointed out that under the 1982 Act there is a duty on the Chairman
to arrange for the classification, printing, and publication of the Board’s

judgments on an annual basis. However to date no judgments have been printed
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or published. The official explanation is that publication is in process. The
opportunity to examine the unpublished judgments for this dissertation was,

therefore, all the more important for the study.

Attention is drawn to the fact that reference to cases used in the study are made
by giving the case number. The name and details of parties are not included.
This is because access was granted to the case records of the Board of

Grievances on the basis that no such particulars would be published.

1.3 Limits of the study

At different points in this study it is admitted that information 1is lacking on
certain issues discussed. Even with the opportunity to interview and observe the
Board directly, detailed information was sometimes difficult to obtain.
Nevertheless, sufficient information was obtained from all the sources to offer a

reasonably detailed and balanced critique of the organization and functioning of

the Board.

The study does not deal in detail with the substantive features of the Board's
jurisdiction of judicial review with the panel cases which fall under its
jurisdiction. The study is essentially concerned with the Board as an institution.
The research was not designed to lie primarily comparative. However, where

appropriate, brief comparisons are drawn with comparable institutions in France,

the United Kingdom and Egypt.
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Chapter One Law & Constitution of Saudi Arabia

1.1 Introduction.

Present day Saudi Arabia dates as a state from 1932. It is a monarchy and an
Islamic state with a population of 16.5 million. As a country Saudi Arabia has at
least two grounds for claiming regional and global importance. For the Mushm
world it is the site of the holiest Islamic shrines. Saudi Arabia has also the largest

oil reserves in the world ensuring its crucial importance to the developed

economies.

Before 1963 the system of government and administration was extremely
simple.! The King was the dominant figure, and directly ruled the kingdom with
his advisers. In 1953 the latter were formalised in a Council of Ministers, gaining
further authority over subsequent years. In the early nineteen sixties the country
turned to outside advice for assistance with establishing a more modern

administration.” As a result some ministries and a civil service system were

established. A Board was established for the civil service and an institute of

public administration created. As the country began to produce oil it established
a ministry of Finance and National Economy which reflected the eagerness of the

government to use the oil revenues to bring about a high standard of welfare and
education and a modern state administration. The system of law in the country 1s
Islamic but there has also been direct influence from Egyptian law and procedure

which in turn was influenced by French law.

' See Al-Mutairy, T. Asasiyat al-Idarh fi al-Mamlakah al-A’rabiah al-sa'udiah. Riyadh: Dar Al-
Lewa, 1987, pp.26-28.

* See Al-Mutairy, Ibid. p.28
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Chapter One Law & Constitution of Saudi Arabia

While this study is concerned with one aspect of the current system of
administration, the Board of Grievances, it is necessary to locate that institution
within the history of the growth of the state itself. The Board’s emergence and
development cannot be understood without understanding the constitutional and
legal environment. It was, in the first place, part of the administrative system,
and a department in the Council of Ministers. Therefore it is necessary for the
political history and the origins of the constitution to be examined. This chapter
is concerned with that history with a focus on the political and constitutional

origins of the country.

1.2 Origins of the Kingdom of Saudi Arabia.

Saudi Arabia was created from the consolidation of four long established regions
in the Arabian Peninsula. The region of Hijaz along the coast of the Red Sea is
renowned as the site of the holy places for Muslims, Makkah and Madina, and is
the region from which the modern state developed. Najd region, located in the
centre of the peninsula, is the modern centre of the state with its capital Riyadh.
It 1s mainly a desert area with some oases in the north. To the east, Al-ahsa is

situated along the coast of the Gulf and finally the southern region, Asir, lies

along the border with Yemen.

The modern history of the Arabian Peninsula can be traced to the Ottoman

period. Hijaz was governed by the Ottoman Empire from 1517. In 1552, the

12



Chapter One Law & Constitution of Saudi Arabia

same Empire took over the Eastern part of Arabia.” The Najd region remained
outside the control of powers in the Arabian Peninsula such as the Ottoman
Empire and later the British.* The region consisted of small emirates. For the
people of the cities as well as the countrymen and villagers, this meant a family
in power by heritage or by succession from father to son or from brother

assassination.’

The nomads, or desert people, invested power in those members who were well

known for generosity and strength, in short, those people who had leader

personality.

The political history of the kingdom of Saudi Arabia can be considered as falling

into two main periods as follows:

1.2.1 The emergence of the Saudi state 1738-1901.

This period began with an alliance between two persons: Mohammed bin Saud,

the father of the Saud family, who was the governor of Dera’yah, one of the
cities of Najd, and Mohammed Bin Abdulwahab, who called for purification of
Islam and for the reformation of the Muslim society of the day.® This political

and religious alliance was the basis on which the first Saudi state came to be

established.

? See Ibn Uthimeen, S. A, Buhuth wa ta’ligat fi Tarikh al-Mamlakah al-A’rabiah al-sa’udiah.
1984, pp. 12-135.

* Ibid

> Ibid, p. 16

° Ibn Uthimeen, S. Tarikh al-Mamlakah al-A'rabiah al-Sa'udiah. 1984, vol. 1, p. 96.



Chapter One Law & Constitution of Saudi Arabia

The consolidation of the various regions of the Arabian Peninsula under one

single power took about forty years. That task was undertaken by the sons of

Mohammed Bin Saud.

The creation of a new state in the Arabian Peninsula alarmed and threatened he
leaders of the Ottoman Empire as well as the British interest in the Gulf. As
result, the Ottoman sultan encouraged the government of Egypt (at that time
Mohammed Ali Pasha) to invade the Arabian Peninsula and to destroy the new

state.” The new state was defeated and its ruler, Abdullah, was captured and

taken to Cairo from where he was sent to the central government in Turkey,

where he was beheaded 1n 181 83, m'arkin-g the end of the first Saudi state.

The important results of that invasion were firstly, the defeat of the first Saudi
state, secondly, that the Ottoman Empire again became dominant over the

Arabian Peninsula, and particularly among those Emirates which had been allied

to the Saudi state. Britain made more treaties with the Gulf Emirates to ensure its

control over that region.’

After a period of political peace in the Arabian peninsula, particularly from the
Al-Saud family after its defeat by Mohammed Ali Pasha, the second Saudi era
began when one of the last ruler’s sons, Turky, returned to central Arabia. He
attained the rule of A/-Saud in the Arabian Peninsula again. He was, however,

assassinated, and was succeeded by his son Faisal who remained as ruler for

" Al-Ghamdi, M., The Arab Gulf Countries in Egyptian strategy: A study of Muhammed Ali’s

f&mbitions and British responses: 1818-1840. Ph.D. thesis, Essex university, 1990, pp. 52-80.
Ibid., p.63.

? Ibn Uthimeen, op. cit., note No. 6, p.166.
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about thirty years. After Faisal’s death, a struggle erupted between his sons. It
led eventually to the collapse of the second Saudi state and the escape to Kuwait
in 1888 of Abdurhman Bin Faisal, one of Faisal’s sons. The family ot Al-Saud
was succeeded in the rule of Najd by another family, Al-Rashid, which remained

in power until the beginning of this century. "’

1.2.2 The modern Saudi state: 1901 to the present day

The revival of Al-Saud in the Arabian Peninsula at the beginning of this century
was the work of Abdulaziz Bin Abdulrahman, the founder of the present
Kingdom. He launched an attack on Riyadh in 1901 and seized power from the
governor. He then took over the other cities of the Najd region, defeated the

Ottoman Empire and captured the Al-Ahsa region, now called the Eastern

Province.'!

Abdulaziz deteated his opponent, al-Rashid, in the North of the Peninsula and
proclaimed himself the Sultan of Najd and its Provinces. Sharif Hussainj,

governor of Hijaz, proclaimed himself King of Hijaz and then Caliph of Muslims
in 1924. Abdulaziz launched an attack on Hijaz (Makkah) and seized it in 1926.'?
He was then proclaimed King of Hijaz and Sultan of Najd and its Provinces. In

1932 the present Kingdom emerged after the consolidation of Hijaz, Najd,

Eastern province and Asir, the southern province.

" 1bid., pp. 150-201.
' Tbn Uhimeen. Op. cit., note No. 6, p.166.

' Mahmassani, S., Al-Andhimah al-Qanuniah fi al-Dwal al-A’rabiah: Al-Hader wa al-
Mustagbal, 1957. p.316-318.
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Chapter One Law & Constitution of Saudi Arabia

1.3 Sources of Law.

Within the Saudi Arabian legal system, the government as well as individuals
must respect the law and regulations in force. In other words, they share an
obligation to observe the rule of law. There are two sources of law in the Saudi

Arabian legal system: the rules of Islamic Shari’a and the laws enacted by the

legislative power of the state

1.3.1 The rules of Islamic Shari’a.

The rules of Islamic Shari’a are the primary law of the state and the legal
foundation of every other Saudi law. Of the different jurisprudence sects within
Islamic Shari’a, the state has adOpfed the Hanbali. Early reference to the fact that
the Islamic Shari’a is the law of Saudi Arabia may be found in the Organic

Instruction of the Hijazi Kingdom, 1926. Article 5 reads

The administration of the Hijazi Kingdom is in the hands of His Majesty King
Abdulaziz the first B. Abd Al-Rahman Al-Faisl Al-Saud and his Majesty [is

bound to submit to ...] the rules of the Shari’a.

Article 6 also confirms this point:

Legal judgements shall always bé in accordance with the book of God, the

Sunnah of his Prophet and with that which the companions and the pious

patriarchs have agreed upon.
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Chapter One Law & Constitution of Saudi Arabia

The Council of Ministers Act 1958 which repealed the Organic Instructions does
not mention Islamic Shari’a. However, according to A/-Dughaither, this does not

mean that Islamic Shari’a is not a source of law. On the contrary, it is still

considered to be the source of all laws, and is not subject to repeal."

The new Basic Law of Government promulgated on "1 March 1992, states this

very clearly; 1t also established a hierarchy of law. Article 48 reads

The courts will apply the rules of the Islamic Shari’a in cases brought
before them, in accordance with that which is indicated in the Book [the
Quran] and Sunnah, and the statutes decreed by the ruler, which do not

contradict the Book or the Sunnah.

Article 55 provides that the King must carry out the affairs of the nation
according to the rules and prescriptions of Islam. Moreover, according to the
Basic Law of Government 1992, the King has also to oversee the implementation

of the Islamic Shari’a.'

Consequently, the sources of Islamic Shari’a (Quran, Sunnah, Iima and others)
in accordance with the Hanbali School of Islamic jurisprudence are the sources
of law in Saudi Arabia. These rules are both the foundation and pinnacle of the

Saudi legal system and they may not be contradicted.’

12 Al-Dughaither, F, Durus fi al-Qada al-1dari al-Sa'udi Unpublished paper, p.9
:5 Article 55 of the Basic Law 1992.
Al-Dughaither op. cit., p.17, and Shaibt Al-Hamd, M., 4l-Wilaya al-Qadaiya li Diwan al-

Madhalim fil Mamlakh al-A'rabiah al-Sa'udiah. PhD dissertation, University of Imam
Mohammed Bin Saud, 1989, p.104.
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Chapter One Law & Constitution of Saudi Arabia

It should be noted here that according to Islamic Shari’a, new legislation is

possible in order to meet new legal issues. Jjtihad or independent reasoning and
the fundamental jurisprudential rule that ‘everything is permissible unless there

is proof that it is prohibited’ are the criteria for finding answers to these legal

issues. '°

1.3.2 Law and Regulations.

Legislation is the second source of law in Saudi Arabia. These laws (4dndhimah)

may not contradict the rules of Islamic Shari a.

Legislative power in the Saudi Arabian system rests with the King and the

Council of Ministers. Article 18 of The Council of Ministers Act 1985 states that

The Council of Ministers shall lay down the policy of the State... It possesses the
regulatory authority [legislative], executive authority and administrative

authority...

This source of authority to make law is repeated in Article 67 of the new Basic

Law of Government 1992. It reads as follows

The regulatory authority [the legislature] lays down regulations and motions to
meet the interests of the state or to remove what is objectionable in accordance

with the Islamic Shari’a. This authority exercises its functions in accordance

' See Seaman, B. Islamic Law and Modern Government: Saudi Arabia Supplements the Shari'a
to Regulate Development in Columbia Journal of Transnational /aw. No. 18, p.443, 1979.
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Chapter One Law & Constitution of Saudi Arabia

with this law and the laws pertaining to the Council of Ministers and the

Consultative Council.

1.3.2.1 Legislative Procedure.

The first of four stages which a bill must pass through before becoming law is
the preparation state, when a minister can suggest and prepare a bill relating to
matters that come within his ambit.'"” When this stage is passed he can then
submit the bill to the Council of Ministers where it will be referred to the
General Committee. Here it will be examined by the ministers of the General

Committee who will prepare a report for the Council.

The second stage is the voting stage, when the report and the bill are submitted to
the Council where they will be discussed thoroughly, and the vote on the bill will
be taken.'® If a bill is rejected, the bill cannot be presented again to the Council.'
[t the Council passes the bill, the Council will issue a decision of approval. After
the Council of Ministers has approved it, the bill will be referred to the King for

Approval. A Royal Decree (Marsum Malaki‘) will be 1ssued. The bill then
becomes law. If the King rejects the bill, he, the King, will return it to the
Council of Ministers with reasons for its rejection.’’ The final stage is that of

promulgation, or the ‘issue’ stage, when the law is published. The new law will

not be valid unless it is published.?

'" Article 22 of the Council of Ministers Act 1958.
'® Ibid., Article 21.
” Ibid., Article 22, the Act adds "... unless there is necessity".
z{: Article 24 of the Council of Ministers Act 1958.
Ibid.
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Chapter One Law & Constitution of Saudi Arabia

1.3.3 By-Laws.

In addition to the laws (Andhimah) issued by Royal Decree (Marsum Malaki),
the Council of Ministers may also by resolutions, make by-laws (lwaih).**
Moreover ministers, by ministerial resolutions, also can make by-laws and 1ssue
circulars 1n accordance with the laws. Such resolutions, decisions or circulars are

subordinate in the hierarchy to Royal Decrees.

Amendment of legislation and laws cannot be made by resolution or by a

decision of the Council of Ministers or by any other means, except by the same

instruments and procedures by which the law is introduced.

1.4 The modern government and administration of Saudi Arabia.

This section will give a general survey of the present system of government and
administration including the judicial system, within which the Board of
Grievances operates. It will first discuss the different sources of power and the
applicability of the office of the king as head of state and as president of the
council of Ministers. The institution of the Council of Ministers, the role of

public bodies and local government structures will also be considered.

Al-Dughither, op. cit., p.195, Seaman, op. cit., p.445.
20



Chapter One Law & Constitution of Saudi Arabia

1.4.1 The categories of state power.

Modern constitutional theory typically recognizes three organs of government:
the legislature, the executive and the judiciary. The relationship between these
organs varies in accordance with the type of government considered; for
example, the parliamentary or presidential system of government. In this sense,
and according to the Saudi Constitution, the state has three divisions. According
to the council of Ministers Act 1958, these are: Legislative, Executive

(Administrative) and Judicial power.” The first two are linked in the Council of

Ministers with the king as head.

Legislative competence, as already discussed, 1s subject to the Islamic Shari‘a.
Neither the state as such nor the king and the Council of Ministers can act
outside that which 1s laid down in Shari'a. However, Islamic Shari’a does not
purport to cover all aspects of human life. The ruler (Wali Alamer), Muslim

scholars and jurists can legislate for themselves, provided that such legislation

does not encroach on Shari'a.

In the early days of the foundation of Saudi Arabia, there was a separate

1.24

legislative body known as the Shura Council.”* Legislative power was vested in

that Council. Moreover it could question the annual budget and had power to call

the government's attention to any injustices in the application of laws or

regulations.”

2 Article, 18.
* Um Al-Qura, 12 July 1928. The Act of Council of Consultation 1928.
% See Dahlan, op. cit., p.9, and Al-Solaim, op. cit., pp. 29-31.
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Chapter One Law & Constitution of Saudi Arabia

The Shura council passed many Acts before it was superseded by the Council of

Ministers Acts 1958. The latter took over all legislative functions as well as other

functions from the Shura Council.*®

Executive (administrative) power is also vested in the Council of Ministers. The
Council has power to direct and control the implementation of all laws and

regulations. The Council has full powers to administer the affairs of state.

The judiciary is the only division of state power not linked to the Council of

Ministers. It 1s independent from the rest of the government system. In the Saudi
context, however, judicial independence is not absolute. Rather, judicial

competence is subject to the Islamic Shari'a and regulations in force. Thus the
first section of the Judicature Act 1975 provides that "the judges are independent
and there is no dominant power over them in their work whatsoever but for
Islamic Shari'a and the regulations in force. No one has the right to interfere in

the judiciary”.?” This is further confirmed in Article Forty-six of the Basic Law

promulgated on the first of March 1992.%°

The full doctrine of the separation of power is not part of the governmental

system of Saudi Arabia, particularly with regard to legislative and executive
powers. The king as the head of state, at the same time the president of the

council of Ministers, and the Council of the Ministers, are dominant over both

legislative and executive authority. The only limits to the Council are the

*® The Council of Ministers Act 195 8, articles Nos. 18-24.

*’ See, Jeerah, A, Nidham al-Oada Ji al-Mamlakah al-A'rabiah al-Sa'udiah. 1988, pp. 64-65.
** Bulloch, J. Reforms of the Saudi Arabian Constitution. 1992, p.46.
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teachings of the Islamic Shari‘a. As one of the sources of the constitution,
[slamic Shari'a should be respected and should not be infringed. However, there
1s no body to control the legislative function of the Council 1n order to see
whether the law which is promulgated is according to the Constitution or not;
there is no system, judicial or otherwise, of constitutional control. In his article,
"the Saudi policy system" (1982) Al-Amri says "checks and balances in the Saudi
system are provided, as is usual, by the judiciary branch of the government."%
He argues that Saudi Arabia knows only two organs of government: the

Executive and the Judiciary. The latter controls the former. This view is

inaccurate for two reasons. Firstly, there are not only two organs of government
as Al-Amri has argued, but three, as could be deduced from the Council of
Ministers Act which establishes another branch, the Legislature. This has

recently been made clear in Article Forty-four of the Basic Law of March 1992.*°

It can be argued that the judiciary has the right to control the Council of

Ministers’ legislative power by refusing to apply whatever law has not been

enacted according to the Constitutional requirements, in particular Shari'‘a.

However, the response to attempts by the judiciary, Shari'a court and the Chief
(Jadi, to control legislation in this way in the sixties, has led to interference in the

judicial role, specifically through the establishment of alternative judicial

channels such as the Board of Grievances. It is one of the hypotheses of this

» See Al-Amry, B. O. "The Saudi Policy System" in Journal of Economics and administration.

No. 15 Aug. 1982, p. 12. Al-Amri is an associate professor in political sciences in king Abdulaziz
University — Saudi Arabia.

** Bulloch, op. cit., p.46.
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study that the creation of the Board of Grievances has contributed to an erosion

of the independence and importance of judiciary as a whole.

1.4.2 The King.

Saudi Arabia is a monarchy. It is ruled by a king who exercises supreme
authority over all the affairs of his Kingdom. The king usually chooses his
successor during his lifetime. After his death his successor becomes king by

approval of Ulama (Muslim scholars) and the people. This approval is performed

by giving Biah or allegiance.”’

The king is the paramount figure in the country. All powers, more or less, are

maintained in his hands. His power 1s limited by Islamic Shari‘a.

There is no separation of functions between the position of the head of state and

the position of the president of Council of Ministers: the king holds both. He is

therefore dominating over the state powers, legislative and executive. The king

as the head of state in other countries and in international organizations accredits

and receives diplomatic representatives, confers honours and titles.>

*! See Knauerhase, R. The Saudi Arabian Economy. New York: Praeger Publisher, 1975. P.31.
Biah means: Inauguration, or fealty, which means that a person who gives Biah to some one
should obey and support him within the Islamic Shari'a rules.

’2 See Al-Juhani, op. cit., p.98. |
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Chapter One - Law & Constitution of Saudi Arabia

As president of the Council of Ministers, he appoints ministers on his own
initiative, terminates their offices, and accepts their resignations.” He is assisted

by two deputies, one of whom 1is the Crown Prince.

The king has legislative power. Firstly, as the president of the Council of
Ministers, he contributes to making law in the council where the latter has that
power. When a Bill is approved by the Council, it is still a Bill until 1t is

countersigned by the king as the Head of State.”*

Article 44 of the Council of Minister 1958 explains the function of the president

of the Council of Ministers:

The president of the council is to direct the general policy of the state. He shall
ensure the (proper) direction and coordination of and cooperation between the
various ministries, and shall ensure continuity and unity in the activities of the
Council of Ministers. He shall receive Royal directives from His Majesty the
King and act upon them. He is to sign the decisions of the Council and to order
their transmission to the various (Government) departments. He shall supervise
the Council of Ministers, the Ministers, and the public departments, and he is to
oversee the execution of the regulations and decisions issued by the council of

Ministers.

From the foregoing survey of the role of king in the Saudi Arabian monarchy, it
I1s clear that the king is the most powerful person in the state. There is no limit to

royal power apart from his adherence to Islamic Shari’a.

> Ibid.
** Ibid.,p. 101.
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1.4.3 The Council of Ministers.

As pointed out earlier, the Council of Ministers has both legislative and
executive powers. It is presided over by the king. It consists of the president, two
deputies (who are from the royal family), ministers without portfolio, and the
king's advisers. All are appointed by Royal order and dismissed also by Royal

order. Only Saudi citizens are entitled to be members of the Council.”

Ministers are individually responsible to the president of the Council for the
discharge of the duties in their respective ministries.’® Thus the Council of

Ministers, with the King at its head, has complete control of and supervision over

all government departments.

A minister exercises power according to the terms of the Council of Ministers
Act 1958 and, according to the internal regulations that have been adopted by his
ministry.”’ A minister proposes Bills in relation to his ministry, and presents
them to the Council for discussion and approval. He appoints, dismisses, and
promotes civil servants who work under his authority. He may take any decision

or action that ensures the implementation of the plans and works of the ministry,

provided that they are taken according to the law.”®

> Al-Mutairy, p.41.

’° See in this respect Article 18 of the Council of Ministers Act (Decree No 38-1958).
*" See Al-Juhani, op. cit., p. 149.

’* Al-Mutairy. op, cit., pp. 38-39.
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1.4.4 Public Corporations.

By the term "public corporations” is meant those organizations which are formed
In order to run some of the public servipes or utilities which are different from
those run by the Ministers.”” According to Assaf, in Saudi Arabia there is no
general regulation to control such corporations. Rather, every organization has its

40

own regulations.” Yet those corporations are not independent; they are

controlled and supervised by the council of Ministers. Each corporation is

administered by a Board of Directors which is appointed by the Council of

Ministers.

Public corporations in Saudi Arabia are classified into five categories. Firstly,
corporations that deals with administrative affairs, such as the Institute of Public
Administration responsible to the Ministry of Finance and National Economy
(MEFNE). Secondly, corporations dealing with economic matters, such as Saudi
Arabia Airlines responsible to the Ministry of Defence and Aviation. Thirdly,

corporations which deal with educational matters, such as the universities.
Fourthly, social corporations, such as the Social Insurance Establishment, and

fifthly, corporations which are concerned with financial matters, such as the

Saudi Monetary Establishment, controlled by the MFNE.*!

¥ Assaf, A. Mabadi fi al-Idara al-A'ama wa tabigateha fi al-Mamlakah al-A'rabiah al-Sa'udiah.
1990, p. 186.

¥ Ibid., op. cit., pp 190-192.

! See Al-Hawaty, B, "Dirasa Ji al-Nidham al-Idari fi al-Mamlakah al-A'rabiah al-Sa'udiah”
Dirasat Sa'udiah, Institute of Diplomatic Studies. 1986, pp.70-72.
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1.4.5 Local administration.

Local administration in the context of Saudi Arabia means those authorities
which deal with the local affairs of the various regions and towns. In the early
days of modern Saudi Arabia, there were local councils such as the 1924 local

council in Makkah. The members of such councils were elected.’

In 1938 (1357) the Municipal Act abolished elected local councils.* In 1940
(1359) the Governors Act was enacted. It divided Saudi Arabia into several
regions, each of which was presided over by a governor (emir) who was assisted
by an administrative Council. This was followed,_ in 1963 (1383), by the
Provinces Act. Saudi Arabia was divided again into provinces, each ruled by a
Governor appointed by Royal order on the advice of the Council of Ministers. In
1977 (1379) a further reorganization was undertaken: the Municipal and Rural
Areas Act. This Act aims to meet local needs and fulfil local interests.”* It
defines the functions of the municipality, its powers, the municipal council and
its membership, and other matters such as the financial affairs of the municipality

and rural affairs.®

In March 1992 the Regions Act was introduced on the establishment of the

regional authorities.”® This Act aims, as stated in Article 1, to improve the

2 See Chapman, R., "Administrative reform in Saudi Arabia" Journal of Administration
Overseas. 1974, p.3335. lbid., pp. 66.

¥ Sadegq, op. cit., p.187.
# See Al-Hawaty, op. cit., p. 64
* Dahlan, op. cit., pp. 250-261.

* Royal Decree No. 1/92 on 1/March 1992, (27/8/1412), see the translation of this Act in
Bulloch, op. cit., pp.62-70.
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administrative work as well as the development of the regions. It also aims at
maintaining law and security, and safeguarding the right and freedom of the
people. Article 7 defines the duties of the Govermor which reflect also the
subordination of the regional authority to the central authority. It provides that
the "...Emir (Governor) will assume the administration of the region In
accordance with the general policy of the state..." and specifies his duties. He
has, for instances, to maintain law and order, implement the judicial decisions,
and guarantee the right of the people and in particular he i1s enjoined not to
interfere in their rights by any measure unless in accordance with the law. These
responsibilities stated in the Regions Act of 1992 are more or less 1dentical to
those set out in Article 8 of the Province Act of 1963. The Regions Act 1992
further provides that there will be a council for each region, all the members of
47

which are appointed by an order from the president of the Council of Ministers.

The Act is due to come into force within a year of its publication in the official

paper.

Despite the series of reorganisation sketched here, in reality local administration
today i1s merely part of central administration. Ministers devolve power to the

regional authorities. There are fourteen provinces (Emirates) which are all
responsible to the Ministry of the Interior. Each Emirate is headed by a Governor
who is appointed by the king on the advice of the Interior Minister.*® Under each
governor there are several towns which are also governed by appointed rulers.

There are various emirates. For instance, they are responsible for maintaining

*7 Article No. 16 of the Act.

* See Al-Muhawas, M. & Khashigjy, H.; Mabadi al-Idara al-A'ama wa al-Tandhim al-Idari fi
al-Mamlakah al-A'rabiah al-Sa'udiah. 1987, p.159.
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law and order within their boundaries and for implementing the judicial

judgements.*

In summary the central government has full control over all aspects of local
administration as well as municipal authorities, none of which are elected. All

are appointed by the central authorities.

1.5 The Judicial System.

The judiciary is one of the pillars upon which a modern state is founded. Its main
function is to guarantee the rule of law - to ensure that law 1s maintained and
applied to all members of the state, the citizens and the leaders, the government
as well as the governed. In order that individuals put their trust in it to uphold

these principles it is essential that the judiciary has certain features which enable
it to work independently and freely without any pressure or influence from

anyone. Courts may then fulfil their duties and responsibilities towards society.

In Saudi Arabia the details of the current judicial system are to be found in the

Judicature Act of 1975. This Act provides for the independence of the judiciary,

the organisation of the courts and their different jurisdictions, the appointment of

judges, their qualifications, and immunities.

* 1bid.
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Figuré 1-1

I The supreme Judicial Council

Cassation Court
First Instance Court

1.5.1 Organisation of Courts.

The judicial system has undergone change since the establishment of Saudi
Arabia, The first legislation on the judicial system was passed in 1927.°° It
organised the courts, their competence, and the judges. Replacing the previous

Act, a new Act was promulgated 1n 1938 and amended in 1952, which set out the

* Um Al-Qura No. 140, 19/8/1927 (21-2-1346).
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detailed system of the judiciary.”’ In 1975 the Judicature Act, the current

legislation, replaced earlier laws.”®

A notable characteristic of judicial organisation in Saudi Arabia is the existence

of many administrative committees which have judicial powers that normally fall

under the power of Shari’a courts. These committees are examined below.
1.8.1.1 Shari’a Courts.

As a rule the Shari’a Court, with which the Judicature Act is mainly concerned,
has general jurisdiction over all disputes whether civil or criminal.”® The

hierarchy of the courts can be divided into three: the Supreme Judicial Council

(5SJC), The Cassation Court or Tameez court and the courts of first instance.

A- The Supreme Judicial Council (SJC)

This Council consists of eleven members. Five are permanent judges and
constitute the Permanent Board of the Council. Each permanent member must
have the rank of Cassation Court President and all are appointed by a Royal

Order. The remaining five are the President of the Cassation Court or his Deputy,

the Deputy of the Ministry of Justice, and three senior judges drawn from the

*! This Act was called Nidham Tarkiz Mas 'ulyyat al-Qada al-Shara'l (Allocation of the
Responsibilities of the Shari'a Courts Act 1938, 1952. there was another Act which was
promuigated in 1967 (1387) regarding the hierarchy of the judges, conditions of appointment and

?zromotion.. it was called kader al-Qudah (Judges Cadre), see Jeerah, op. cit., p.34.
Royal Decree No.64 in 1975.

“Musa, A. K. "Al-Nidham al-Qadai wa al-ltejahat al-Mua'serah”, Al-Idara Al-A'amah. 1981, pp.
5-27.
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first instance courts. Those members and the permanent judges form the General
Committee of the Council which is presided over by the President of the
Supreme Judicial Council. He represents the eleventh member in the Council and

is appointed by a Royal Order.”

The SJC is empowered to control the administration of justice and supervise the
work of the courts. The Council has the authority to review some judgements,
particularly sentences of capital punishment and mutilation. The judges are

appointed, promoted and dismissed by the king after a recommendation from the

Council.

The independence of the SJC is affirmed in the first article of the Judicature Act

1975. It states that the judges are independent and are not to be subject to any

influence except that of the established laws of the state.

The King, as the head of state, appointé the members of the SJC, although his

power to select and appoint 1s restricted to some extent. The permanent member

must hold the qualification of the post of President of the Cassation Court,

Tameez Court.””

The Judicature Act 1975, however, omits to say who has the right to dismiss the

members of the SJC and particularly a permanent member, and what the criteria

for their removal are. It would seem, however, that the permanent members are

* See Jeerah, op. cit.
> Article 6(a) of the Judicature Act 1975.
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not removable. Article 2 of the Act states that judges are not removable except in

the circumstances stated in this Act. This, in effect, gives greater independence to

the SJC and to the judiciary.

B- Court of Cassation Tameez Court

This consists of the president and several judges, the number of whom i1s not
determined according to the Act. The Court has three panels: namely, a panel
which has jurisdiction over criminal cases, a panel for personal matters, and the
third for all other cases.”® This court hears appeals from individuals against

judgements issued by the courts of first instance.

Judgements of this court are issued by three judges except for cases involving

execution or mutilation which must be determined by five judges.’’

C- Courts of First Instance

These courts are divided into a General Court which consists of one judge or

more according to the type of the case, and Summary Courts. The former courts
are empowered to hear criminal, civil and family cases. Judgement is taken in

this court by a single judge except In cases involving execution or mutilation

which must be taken by three judges.®

*® Ibid., and see also Musa op. cit. there are two Cassation Court in Saudi Arabia, one in Riyadh
and on in Makkah.

°T Judicature Act 1973, article 23.
** Al-Duraib, Al-Tandhim Al-Qadai fi al-Mamlakah al-A'rabiah al-Sa'udiah. 1984, p.170.
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Summary Courts™ have power to try minor cases which do not exceed 8000

Saudi Rials, and also misdemeanour cases.®’

1.5.1.2 Judicial hierarchy.

As in other countries the judiciary is divided by seniority, experience and
functions which is reflected in various levels or ranks of appointment. At the
highest level is the President of the Supreme Judicial Council. The other levels of

judiciary are discussed in Appendix 6.

1.5.1.3 Judicial Committees.

In addition to the Shari’a court there are committees which exercise judicial

power. These committees have emerged principally to fill a gap caused by the
position of the Shari’a court on secular legislation, that is the laws emanating

from the Council of Ministers. The Shari’a Court, concerned that such
legislation might conflict with Shari’a law and principles, has not been in favour
of adjudicating on them.®’ When the Shari’a Courts objected to the promulgation

of the Labour and Labourers Act 1969, the Chief Qadi issued the following

statement;

We have been informed that some judges (Qadis) refer some cases to Labour

and Labourers offices or to other panels on the grounds that they come

>? See Truck, N., "Dispute Resolution in Saudi Arabia" in The International Lawyer. 1988, vol.
22, No.2, p.418.

% See the Order of the President of the Counci! of Ministers No. 4/z/384 on 6/1/1397
H (1979).

°! Jeerah, op. cit, p.198.
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within the jurisdiction of these other departments. It is evident that the
Shari’a Law has the jurisdiction to intervene in the reform of all areas of
humanity, whether material or other, and its jurisdiction is adequate to
satisfy all disputes and to explain all situations. Referring cases to these
committees is recognition of their authority and the law applied by them is

not in accordance with the rules of the pure Shari'a.

As a result of this circular, the Shari’a court refused to enforce such laws and

this consequently gave rise to the creation of quasi-judicial committees. Three
major judicial committees are: the Committee for the Settlement of Labour
Disputes, the commercial paper Committee (1968) which applies the rules of the
Commercial Papers Act 1964, and the Customs Committee (1952), which applies
the rules of the Customs Act 1952. 1n addition to these major committees, there
are other committees which deal with the trials of ministers, and committees

which deal with military and security personnel.®?

1.5.1.4 The new “Judiciary”, The Board of Grievances.

The Board of Grievances, the “Board”, has undergone different stages of

development since 1954. In 1982 a new Act was promulgated which organized
the Board as an independent, judicial body which is concerned, as the first article
states, with administrative cases. This Act gives the Board new jurisdiction as
well as a new legal status. This Board is different from the ordinary courts or

Shari’a court, which has general jurisdiction all over disputes. The Board has

°? For a study of the system of these committees see Bhader, M. A., Al-Lijan al-Idaria thatil
Ikhtisas al-Qadai fi al-Mamlakah al-A'rabiah al-Saudiah. Unpublished diploma dissertation
Institute of public Administration, 1990, and Al-Duraib, op. cit., pp.180-200.
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been invested with judicial power to try cases involving the Administration. As a
result such cases have been excluded from the jurisdiction of the ordinary courts.

The development of the Board of Grievances will be the subject of this study.
1.5.2 Conflict of Jurisdiction.

As noted earlier, there are various other judicial bodies in the Saudi Arabian

legal system apart from the Shari’a court, and this can result in a conflict of

jurisdiction between these various judicial bodies.

The Judicature Act of 1975 which organizes the Shari’a Court attempted to solve

this conflict between jurisdictions. Article 29 reads:

If a particular case is brought before a court controlled by this Act [Shari’'a

Court] and is at the same time brought before another judicial body which has

jurisdiction to settle particular cases, and each court either insists on hearing
the case or rejects it, an application should be made to the Conflict of

Jurisdiction Committee to determine which jurisdictional body should hear the
case. This Committee consists of three members, two of whom are selected from

the [permanent] members of the SJC. The senior member of the two will be the

President of the SJ committee. The third member is the President, or Deputy
President, of the other judicial body. This committee also has the jurisdiction to
settle disputes which arise as a result of enforcement of two final contradictory

Judgements, one of which has been issued by a court which is controlled by this

Act and the other which has been issued by another judicial body.

37

. ) _ e o= et e m et Twm e mdaE e tm aw—enaas - —_ . - e rom = o b e e gie e me e T frm = g e e e e | P - L
L. . _. - e e i e m ey = e —eh = o e e = r
e e e . - - e e mr e . v aaera.s . A L. eor a - . ™. - . N




Chapter One Law & Constitution of Saudi Arabia

The decision of this committee is final and is not subject to appeal.®’

1.6 The emergence of the Saudi Arabian Constitution and the Organic

Instruction.

Unlike most other countries of the world, with the notable exception of the
United Kingdom, Saudi Arabia has until recently been without a written
constitution. The government has always maintained that the constitution of
Saudi Arabia is the Muslims’ Holy Book, the Quran. On the question of whether
or not Saudi Arabia has a written constitution, jurists are divided Into two

schools. This will be discussed in Section 1.8 below. Nevertheless, the reason

there is no written constitution in UK 1s different. Lord Halisham pointed out in

Halsbury’s Laws of England that:

The boundaries of English constitutional law have never been satisfactorily
defined, partly because there is no constitutional document possessing an

extraordinary sanctity or legally protected status, partly because the
constitutional rules are susceptible to change by more or less formal means,

partly because many of the rules are not justifiable, and partly because the

differences between public law and private law are not clear .

The reason given for there being no written constitution is that the British

constitution has gradually evolved without the kind of fundamental revolutionary

® Article 32 of the Judicature Act 1975.
** J, Alder. Constitutional and Administrative Jaw, Basingstoke: Macmillan. 6" ed, 2007, p7.
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55 such as

event that has created the need for a new constitution in other countries
Saudi Arabia. When the need for a constitution started in 1926, when Abdulaziz,
the founder of current Saudi Arabia, captured the Hijaz region, he ordered the
formation of a National Assembly of which eight members were elected by a

secret ballot by representatives from the region, and five members were

appointed by the King. The Assembly’s function was to establish a governmental

structure.®

This National Assembly issued the so-called Organic Instructions which were
approved by the King in September 1926.°'In the first section, Saudi Arabia was
declared to be an Islamic, consultative, and monarchical state. The second
section concerned the administration of the Kingdom, the dominant law of the
state, and administrative responsibilities. The third concerned state functions
such as legal, internal, foreign, financial, and military affairs. The fourth section
covered the form and membership of consultative and administrative councils.
The fifth section established a Financial Board to control the budget. The sixth
section concerned administrative control of government activities. The seventh

and eighth dealt with the government employees and municipal councils.®

In his unpublished thesis, Constitutional Development in Saudi Arabia, Saaty

(1982) states that the “Organic Instructions” formed “a constitution for Saudi

% 1bid.

° It was established in 1925. See Dahlan, A., Dirasah fi al-Syasah al-Dakhaliah lil Mamlakah
al-A'rabiah al-Sa’udiah. 1984, p. 120.

°" Um. Al-Qura official newspaper No. 90 on 3-9-1926 and No. 91 on 10-9-126.

°® Ibid., and see also Solaim, S. A., Constitutinal and Judicial Organization in Saudi Arabia,
Ph.D. thesis, Johns Hopkins University, 1970.
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Arabia at that time, which enjoyed many aspects of the constitutions in our

time !!69

Although those Organic Instructions included some aspects of a modern
constitution such as the organization of legislative power (articles 28 to 37) it is
doubtful that it could be considered a constitution as such. For example, its name
“Organic Instructions” suggests a different concept to that of fundamental law.
Moreover, 1t included some subjects that were irrelevant to what is generally

accepted 1n other political systems as a constitution. Stating some of its defects,

Saaty says:

1. The first defect is the name “organic instructions”, which does not apply to
its function...

2. The organic instructions suffer from great weakness in the legal form, and
constitutional sections, to the extent it did not apply the regular convention
of the three powers...

3. The organic instruction did not specify the head of the state, ...

4. The fourth defect is the [omission] of rules on] the throne inheritance on
which the system is based. The lack of this subject could affect drastically
the system when an inheritance problem arises, or when greed dominates
the brothers or sons.

5. The fifth defect of the organic instructions was that it was not voted upon by

the people, as all other constitutions to be a result of the people’s wish, not

the consultative council.

* Saaty, A., The Constitutional Development in Saaudi Arabia, Phd. Thesis, Claremont Graduate
school, 1982. pp.6.
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6. The constitution provides the main system of the country and does not
include details because they must be in the laws, regulations, and by-laws.
But the organic instructions entered into details which were not necessary,
like the general inspection, audit, and municipals... pp. 100-105 See also
Solaim, §. “Constitutional and Judicial organization in Saudi Arabia”. PhD

thesis, the John Hopkins University, Washington D.C. 1970. pp 22-26."

It should be noted that the Organic Instructions were formulated for only one
part of what i1s now Saudi Arabia i.e., the Hijaz region. The Organic Instructions
were formed and organized by the people of Hijaz themselves only when the

King asked them to do so. The National Assembly which created such

instructions was formed from Hijazy people. When the National Assembly was
formed to organize the structures of government and when that assembly issued
the Organic Instructions in 1926, other regions which constitute Saudi Arabia

today were not yet unified or consolidated. As mentioned earlier, these regions

were united only in the leader. As Solaim states:

Even when the country was named Saudi Arabia in 1932, the organic

instruction remained applicable in Hijaz, and up to present time, there has

never been a clear official statement suggesting that they are applicable over

all the kingdom.”

The Organic Instructions declined and were eventually abandoned after the

Council of Ministers Act was promulgated in 1953.

" Tbid
"I Solaim, op. cit. p. 23.
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1.6.1 Majles Al-Shura, the Consultative Council.

Pursuant to articles 28 to 37 of the Organic Instructions a consultative council
was established.’”* However, after a year (1927) that council was dissolved and a
new council of eight members was formed. Four of the members were chosen by
the government after a consultation with experts. The remaining four were

appointed directly by the government.”” The President of the council was the

general Viceroy, son of Abdulaziz King Faisal. King Abdulaziz addressed the

first meeting of the council on its goals and aims, saying:

I have ordered that no bill must be enacted in this country unless it is
submitted to your council by the office of the Attorney General. You are free
to examine and amend it. The examination and the amendments have to be
for the sake and benefit of this country and the basis of our system and
policies is the Islamic Shari’a. You may, independently, legislate any law
and pass any regulations that are beneficial to the country on condition it

does not encroach on the Islamic Shari’a...””

The council had the power to enact laws. It was also invested with financial
control of the government, its budget, financial and economic projects, and

approval of public privileges.”” One of the main functions was its power to

2 Um Al-Qura, No. 71, 14-5-1926.

"> Sadeq, op. cit., pp.35-38.

™ Al-Juhani, op. cit., pp.80-81.

> Article 5 of the Consultative Act of £1927.
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control the government’s actions, so that it might draw the attention of the

government to any illegality that might occur in implementing the laws.’

In 1928, the Act was amended to authorize the government to appoint any
number of members to the Council. A new position, that of deputy president

appointed by the King, was created by the amending Act.”’

The Consultative Council based in Hijaz enjoyed many aspects of a modern
legislature. It had a legislative as well as supervisory role. However, the fact that
its members were appointed rather than elected would be considered significant

in terms of modern democratic criteria.

March 1992 witnessed the rebirth of a new Consultative Council. As has been
noted in the introduction a council of sixty appointed members was established

within six months of the promulgation of the consultative Council Act 1992,

1.6.2 Majles Al-Wukala, the Deputies Council.

At the end of 1932 a further council was established.’® The main aim of this body

was envisaged as the determination of public policy for the state. The Council of
Deputies had the powers of the executive in modern constitutions. The Council
of Deputies had power to take any decision without approval of the King.”

According to Harrington this council “... was to have been a strong government

’® Ibid., Article 9.

" Um Al-Qura, No 186 in 12-7-1928.
® Um Al-Qura 15/1/1932.

” Sadeq, p. cit., pp. 45-47.
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organ - in some ways stronger than the present Council of Ministers”.”” The
powers of the Deputies Council, however, were greatly reduced when the
Council of Ministers was established in 1953 where most of the jurisdictions of

the Deputies Council were brought under the Council of Ministers.

1.7 Constitutional Development Since 1953.

This era followed a period of political stability in Saudi Arabia. It marks a vast
change in the political environment which enabled Abdulaziz gradually to change
the institutional basis of government. As mentioned earlier, all councils, such as
the consultative council, which were established before 1953 were exclusively

limited to the Hijaz region.

Following the consolidation of all the regions of the Arabian Peninsula under one
Kingdom of Saudi Arabia, the activities and the duties of the new state greatly
increased. There was an increase in the number of government departments and
ministries and in the expectations of the people. Consequently, in 1953, before
the death of the founder of the state, an Act establishing a Council of Ministers

was promulgated.®’

The Council of Ministers had as its president the Crown Prince, and the ministers
and advisers who comprised it were appointed by the King.*? The Council was

empowered to supervise and direct the internal and foreign affairs of the country,

*¥ See Harrington, C. W. “The Saudi Arabian Council of Ministers”, Middle East Journal. 1938,
vol.12 ,No. 1, p.2.

:' Royal Decree No. 5-19-1-4288 in 1-2-1372 H, See Um AL-Qura No 1485 on 16-10-1953.
* The Council of Ministers Act of 1953, and see also Sadeq, op. cit., p33.
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with the capacity to take decisions in all such matters. Treaties, international
agreements, and government contracts were not valid unless they were approved

by the president of the council. The decisions of the council were final, subject to
the King’s approval. One might therefore conclude that the king’s power was
still dominant and that, despite the terms of the law establishing the council of

Ministers, it remained more a consultative than an executive body of final

decisions.

1.7.1 The Council of Ministers of 1958.

At the beginning of 1958, after almost five years’ experience, an amendment of

the Act® strengthened the council’s powers.

Under Article 7 of the 1958 Act, amended in 1964, the council 1s described as a

“legally constituted body”, the King being now the president. Thus the King had

added the office of the Council president to his power.

Article 18 which summarizes all of the council jurisdiction, provides that:

the Council of Ministers shall lay out the policy of the country in relation to
internal and foreign maitters, finance, education, the economy, defence and
all public affairs and will supervise the implementation thereof. It retains

legislative power, executive authority and administrative power. It is the

ultimate power for financial affairs and for entire affairs connected with the

*> Royal Decree No. 380on 22-101377. See Um Al-Qura 1717 on 16-10-1958.
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different ministers of the state and measures which ought to be taken in
these matters. Treaties and international agreements shall not be
considered effective until approved by the council. The decisions of the
council of ministers are final except for those which require the issuing of a

royal decree or order in accordance with the provisions of this constitution.

The council has the power to enact laws by certain procedures. When the council
agrees to a Bill the latter does not become law until approved by a Royal Decree
from the King. The Council’s legislative role contributed to the erosion of the
legisiative power of the Consultative Council which was, as mentioned earlier,

still in force without authority.

Institutional development since the creation of the local and elected council in
Hijaz had been a gradual process of centralization of power in the hands of the
rulers. Such developments also marked the erosion of the people’s contribution
to power. Thus i1t was clear when the Council of Ministers, with the King at its
head, was established, that its powers spelled the demise of the older
Consultative Council which had legislative power. In 1992 the Consultative

Council was re-established but 1t 1s unclear whether its new phase of existence

will challenge the overall high degree of centralized power held by the rulers.

1.7.2 Pressure for constitutional reform.

Before 1960 the question of adopting a written constitution and the demand for

constitutional reform had seldom been seriously contemplated, for several

reasons. Firstly, there was actually, as mentioned earlier, a participation in the
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government, at least to some extent, and secondly, there was no constitutional
consciousness among the people which encouraged them to demand participation
in the government. In addition, the level of education, a strong factor in the
raising of consciousness affecting the political system, was very low. By
surveying the period before the end of the fifties and the beginning of the sixties,

one finds that there has been a series of developments important enough to raise
a demand for constitutional reform. That period saw a transfer of power from the
people to the rulers. More clearly, most of the power of the constitutional
institutions such as the Consultative Council, as pointed out earlier, had been
invested in one power i.e. the Council of Ministers. Consequently the need for

constitutional reform arose.’® In fact it came from within the ruling family,
namely one of King Abdulaziz’s sons.®” This demand brought about a proposal

for a written constitution®® but this proposal has not gone farther than the initial
step. Nevertheless, it is a significant and sertous attempt to create a new

constitution. Solaim notes that:

Its importance, however, lies not only in its being the only attempt, so far, at
writing down a constitution for the kingdom and its relevance to any future

movement in this direction but also in the fact that it came very close to its being

adopted.”’

The possibility of constitutional reform received support from an announcement

on Radio Makkah in 1960 which stated that there would be a written

*! See Lackner, H. 4 House Built on Sand: a political economy of Saudi Arabia. London: Ithaka
Press 1978, p. 90.

8> He was Prince Talal Bin Abdulaziz.

% Solaim, op. cit., p. 70.
*7 Ibid.
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constitution.®® However, the movement for change did not succeed. The period
between 1960 and 1964 marks a struggle within the ruling family for power. In
1960 the Prime Minister, Faisal, resigned from the government.® Then in 1962
his brother, King Saud, brought him back as Prime Minister.”’ Faisal promised to
set up a “basic law” for the country. His promise was made when he established
his Cabinet in 1962 and he spoke of working hard to draw up a written
constitutional system based on Quran and Sunnah. This promise was never
realised. It appears that there Had been no intention to establish a written
constitution. In 1966 in an interview with Le Monde King Faisal stated that there
was no need for a constitution: “Constitution! What for ....?” he is quoted as

asking.

Announcements of constitutional reform had been nothing more than a tactical
step to maintain political stability in the country. Such promises are quite often
influenced by either internal incidents such as the Makkah crisis of 1979,”" or

external ones such as the Yemen coup.”” A similar conclusion might be drawn

from the changes announced on the first of March 1992 in the wake of the Gulf

Crisis.

* See New York Times, Monday 26/12/1960. It says that “the Mecca Radio said today a national
council to draw up a constitution for Saudi Arabia would be set up under a decree by King Saud”.

The announcement said a third of the council would be selected and the rest appointed from
among tribal chiefs and business men...”, p. 3.

* Royal Order No. 35 on 3/7/1381, (1961).
*° Royal Order no. 31 on 13/6/1381, (1962).

?! Sankari, F. A. Islam and Politics in Saudi Arabia, in Islamic Resurgence in the Arab World.
Edited by, Dessouki, A. E, Greenwood Publishing Group 1982.

”? See Saaty, op. cit., pp. 110-112.
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1.8 The Constitution of Saudi Arabia: Does it exist?

In the preceding section I have talked about the legal and governmental structure
of Saudi Arabia. This section will conclude with a discussion of a subject of
controversy which, on the other hand, has received little serious attention in the
literature. Is there a constitution as such in Saudi Arabia? An answer to this
question 1s of direct significance to the focus of this thesis, which concerns the
right of the citizen to complain about abuse of rights and against those in
governmental authority. Is the right to bring grievances against the King and his
ministers, for example, a matter of grace or can it be said to have a constitutional

basis independent of those who govern Saudi Arabia?

In discussing the Saudi constitutional experience, we should first understand the
meaning of constitutional; starting by briefly throwing some light on the concept
of a constitution itself. One may note that the constitutions of most countries of
the world, particularly those countries which have a single document that is
called a “constitution”, emerged as a result of achieving independent statehood,
usually from colonial power. Wheare, in his study of modern constitutions
(1962), describes how such countries as “... Austria or Hungry or
Czechoslovakia after 1918, communities [that] had been released from an
Empire as the result of a war and were now free to govern themselves....”
established new constitutions.”” This applies also to most of the developing

countries such as Nigeria.”* In still other countries, such as the Eastern European

: Wheare, K. C., Modern Constitutions, Frome & London, Butler &Tanar Ltd, 1951
See Ostheimer, J., Nigerian Politics. New York: Harper & Row Publishers, 1973, pp.20-29.
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states, the constitution or constitutions developed after wars. In others the
constitution emerged after political unrest..95 On the other hand some countries,
such as Britain, that do not have a written constitution, claim that they have a
special type of constitution that differs from other countries, 1.e. an unwritten

constitution.

Saudi Arabian constitutional experience does not fit within any of the categories
mentioned by Wheare, for the state of Saudi Arabia was not created from

colonial rule but consolidated from local power centres by the rulers of Najd, nor

did 1t result from a pact following internal conflict or civil unrest.

A few points should be completed about the literature which has discussed or,
more to the point, mentioned the subject before reviewing the particular debate
over the existence of a constitution in Saudi Arabia. Books or articles which
concern the constitution of Saudi Arabia are few. Even those books or articles

which deal with such matters hardly treat the subject in depth. Even though the

title of an article or chapter may be called “The constitution in Saudi Arabia”,

typically the writer does not examine the issue in any satisfactory way,

emphasizing rather the political history of the country and its origins.

Against this sparse background, the question of the nature of the constitution will
be examined in the light of available material. The test, it may be said in
advance, as to whether a constitutional basis exists for modern Saudi Arabia, is

less the possibility of pointing to a document called a constitution than the

> Yardley, D. C., Introduction to British Constitutional Law. London: Butterworths,6” 1984, p.5.
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answer to the question whether constitutional rules can be identified which
function to constrain and regulate the exercise of power. In particular the concern

of the thesis 1s whether a constitutional rule can be i1dentified which legitimates

both the right of the citizen to call apparently absolute authorities to account and

with the institution through which such may be done, the Board of Grievances.

Opinions on the question of the constitutional basis of Saudi Arabia may be

divided into two categories; those writers who argue that there is a constitution

and those who assert there 1s not.

1.8.1 The argument that there is a constitution.

The first group can be divided into two sub-groups. First are those who say that
the constitution of Saudi Arabia is contained in the Council of Ministers Act of
1958 which was first promulgated in 1953 before the death of the founder of
modern Saudi Arabia, namely King Abdulaziz. This Act has since been amended
and took its final form in 1958°° and contains a number of articles where the
structure of the Council of Ministersl 1s specified. Second are those who claim

that the constitution of Saudi Arabia is the Islamic Shari'a.

In his article on the Saudi Arabia Council of Ministers, Harrington (1958),
although he does not address the question whether there is a constitution in Saudi

Arabia or not, calls the Council of Ministers Act a “constitution” on many

’® It was amended in 1964.

51

- Ll . -
el T o rrom.'seasl w® .8 =" S~ ' 0 .F.E L - - - - - -




Chapter One Law & Constitution of Saudi Arabia

occasions.”’ Similarly, Madani, although he does not claim explicitly that the
Council of Ministers Act is itself a constitution, states that “ the constitution of
1953 which was the core of the 1958 Act... comprised the closest approach to
modern, constitutional law in Saudi Arabia.””® That opinion about the Saudi

constitution is also supported by Hanson in his article, "The Influence of French
Law on the Legal Development of éaudi Arabia", (1987). Hanson states that “in
the absence of other dispositions, this statute (i.e. the Council of Ministers Act)
can be understood as a constitutional instrument”.”” None of these assertions is

sufficiently developed in the sources cited.'”

Al Juhani, who writes on public law in Saudi Arabia, gives more details about
the Saudi constitution. He argues that, as a constitution might be written in a
single document, Saudi Arabia has a constitution, which is the Council of
Ministers Act 1958. This law, he claims, is considered to be the basic law of
Saudi Arabia, i.e. the constitution. He supports his argument by stating that

‘“_..the rules of that Act have the same nature as of the constitutional character of

other constitutions whether it is written or conventional constitutions.”'®! He

supports his opinion by reference to some features of that Act. He points out;

firstly, that Saudi Arabia has one single written document which is considered to

be the fundamental law of the Kingdom, i.e. the Council of Ministers Act.

Secondly, the basic law in the Kingdom is considered to be flexible and not rigid.

’" C. W. Harrington, op. cit., p 19.
*® M. Madani, The Relationship between Saudi Arabian Domestic Law and International Law: A

Study of Oil Agreement with Foreign Companies. Ph.D. dissertation, George Washington
University, 1970.

** See Hanson, M. "The Influence of French Law on the Legal Development of Saudi Arabia”, in
‘lfiﬁgab Law Quarterly. 1987, vol. 2, part 3, pp. 283-285.
Ibid.

" See Al-Juhani, op. cit., p. 93.
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He defines the flexible constitution as that *“... constitution which could be
amended by the same procedures by which other ordinary legislation could be
amended”. In the case of Saudi Arabia, the state has the right to amend any rules
or articles in the law whenever it wants, which means the Act is flexible. Thirdly,
the basic law of Saudi Arabia is developed according to the social development
in Saudi Arabia. Its drafters did not take rules from other constitutions as did
other countries. In summary, Al-Junhani argues that Saudil Arabia has a written
and flexible constitution which is the Council of Ministers Act. It seems that the
reason underlying his argument i1s that the Council of Ministers Act organizes

some constitutional organs such as the legislature and the executive. Al-Juhani

states that the Act delineates the general framework of state powers.m

If such arguments were correct, Saudi Arabia would be a unique case. However

1t 1S submitted that they are not. One of the most important features of a
constitution is its supremacy over other laws, as Wade and Bradley state in the

textbook, Constitution Law. It 1s, according to these authors, “... a document

having a special legal sanctity which sets out the framework and principal
functions of the organs of government of a state and declares the principles

governing the operation of those organs”.'® Similarity Wheare states that a

constitution “... is intended to state supreme rules of law”.!%

** 1. M. Al-Juhani, “ Majlis al-wzara fi al-Mamlakah al-A'rabia al- Sa’usia byn al-Shari’a al-
llggamfa wa al-ljtahad al-Mua’aserh”. First edition, Riyadh: Al-Majd Press, 1984. pp.45-48.
E. C. Wade & K. D. Ewing, Constitutional and Administrative Law. Pearson Education

Limited, 14" ed. 2007, and also see, E. C. Wade & A. W. Bradley, Constitutional Law. London:
Longmans, 10" ed. 1985.

%% Wheare, op. cit., p. 73.
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However, if, as accepted by Al-Juhani and other writers, any law 1s subject to
Islamic Shari’a, even the Council of Ministers Act, how can that Act be the
constitution? Moreover, the Council of Ministers Act was not regarded as a
constitution by the people who made it in the first place. For example, Article 20
states that laws, treaties, international agreements, and concessions should not be
amended except by law to be promulgated according to Article 19 of the Act.

Accordingly, in 1964 when the Act was amended for the second time'®”

, 1t
referred to that Article as a ground of the amendment. This means that the Act 1s
nothing other than ordinary law. Furthermore, the Council of Ministers Act
cannot be regarded as a constitution 1n itself, as that term is understood in other
countries. As has been said previously, it has no supremacy over other law,
especially Islamic Shari’a. It does not determine, for example, the form of the
state, the type of government, nor does it concern the citizens rights or the
organization of the Judiciary, its independence and immunity. De Smith points

out that a constitution is mainly about political power. He adds that it also

establishes “... the location, conferment, distribution, exercise and limitations...”
of the power of the various government branch.'® Further, the Council of

Ministers Act contains elements that are not constitutional. As Ballantyne states:

[The] “constitution” of the Council of Ministers contains such features as

measures to avoid conflict of interest in Ministers, the requirement that taxes,

duties and exemption therefrom be by law and that all states revenues pass

through the Council hands, and the appointment of Compiroller-general to

> Royal Decree No. 14, of 1389.

96 A, S. De Smith, De Smith Constitutional and Administrative Law. London, Penguin BOUkS,Sth
ed., R. Brazier ed., 1989.pp.6-7.
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audit all government accounts — features which are encountered in the

constitutions of other jurisdictions. However, these are not constitutional
instruments, but legislation, or regulations, outlining the machinery of

government, and cannot therefore validly be drawn into a comparison of

Constitutional Law.'?”’

Finally, one should take into consideration the purposes and the motives that lay
behind the passing of such an Act in the first place. This Act was designed to

organize the Council of Ministers. On the face of it, it does not purport to do
anything else. It was concerned to establish the institution of the Council of
Ministers, to regulate its meetings, its jurisdiction and other features. It appears

that one of the purposes of the promulgation of that Act was the necessity for a
single power to control and organize the activities and work of various ministries
and offices of the Government. Harrington, who was one of the few early writers

who wrote about the Council of Ministers, pointed out that the establishment of

the council, was:

...one more Step in the coordination and consolidation...that remained for the
ministers to be assembled into a coordination body. This started in October

1954 when King Abdulaziz ordered the formation of the council of ministers.

The Decree preamble states that the King decided to establish a council of

ministers, in part “...because of increase in the number of obligations and the

diversification of the responsibilities placed upon state.'”

'“7H. W. Ballantyne, " The constitution of the Gulf states, a comparative study", in Arab Law
%uarterly. 1986, vol. 1.

' C. W. Harrington, op. cit., p.27.
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It was the economic development which occurred after the discovery of o1l in the

1930s that forced the rulers to reorganize the political system.'

It is submitted that the Council of Ministers Act cannot be considered as the sole

comprehensive source of the constitution of Saudi Arabia.

110

Hassn '~ appears to agree with this position. While he argues that the

constitution of Saudi Arabia is the Council of Ministers Act and that 1t 1s basic

law, he adds that the Act is supplemented by Islamic Shari'a rules such as the

111

consultative Principle.” " His argument is that although the Decree which was

promulgated in 1958 carries the name of the council of Ministers Act, yet it i1s in

fact a basic law and it stands on the same level with other world constitutions.' '

Although this opinion has merit, it can also be criticized. Hassn argues that the
council of Ministers Act as a constitution 1s supplemented by the rule of Islamic

Shari'a. However, as has been stated earlier, all law in Saudi Arabia is subject to
Shari'a, in the sense that it must not conflict with it. Hassn's argument should be

the other way round. He should have stated that the “basic law” derives from

Islamic Shari'a constitutional rule, and i1s supplemented by the council of

Ministers Act.

> Solaim, op. cit.

"9 A. Hassn, “Durus fi al-Qanon al-Idari”, Riyadh: Institute of Public Administration, (No date),

Fp.l 16.
" Ibid.

H2 1bid.
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The second set of opinions is expressed by those who argue that there is a

constitution in Saudi Arabia, and is based on the claim that the Saudi Arabian
constitution 1s Quran and Sunnah 1.e Islamic Shari'a. Thus, Mahmassani states

that the monarchy in Saudi Arabia is constitutionally restricted in its powers by

Islamic Shari'a.!'?

Amin, likewise, argues that the state Constitution is Islamic law. In his article,
"Legal systems in the Gulf States" he states: "Saudi Arabia adopted no formal

constitution other than the Quran and the other Sources of Classical Islamic

[ aw" 114

Another writer, Ahdab,'"” takes a 'position which seems contradictory. He asserts
that there is no constitution in Saudi Arabia; the royal power is unlimited; there
are no constitutional limits to restrict that power. Then h<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>